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(b) For purposes of section 2(a)(51) of 
the Act [15 U.S.C. 80a–2(a)(51)], a com-
pany may be deemed to be a qualified 
purchaser if each beneficial owner of 
the company’s securities is a qualified 
purchaser. 

[62 FR 17528, Apr. 9, 1997] 

§ 270.3a–1 Certain prima facie invest-
ment companies. 

Notwithstanding section 3(a)(1)(C) of 
the Act (15 U.S.C. 80a–3(a)(1)(c)), an 
issuer will be deemed not to be an in-
vestment company under the Act; Pro-
vided, That: 

(a) No more than 45 percent of the 
value (as defined in section 2(a)(41) of 
the Act) of such issuer’s total assets 
(exclusive of Government securities 
and cash items) consists of, and no 
more than 45 percent of such issuer’s 
net income after taxes (for the last 
four fiscal quarters combined) is de-
rived from, securites other than: 

(1) Government securities; 
(2) Securities issued by employees’ 

securities companies; 
(3) Securities issued by majority- 

owned subsidiaries of the issuer (other 
than subsidiaries relying on the exclu-
sion from the definition of investment 
company in section 3(b)(3) or (c)(1) of 
the Act) which are not investment 
companies; and 

(4) Securities issued by companies: 
(i) Which are controlled primarily by 

such issuer; 
(ii) Through which such issuer en-

gages in a business other than that of 
investing, reinvesting, owning, holding 
or trading in securities; and 

(iii) Which are not investment com-
panies; 

(b) The issuer is not an investment 
company as defined in section 
3(a)(1)(A) or 3(a)(1)(B) of the Act (15 
U.S.C. 80a–3(a)(1)(A) or 80a–3(a)(1)(B)) 
and is not a special situation invest-
ment company; and 

(c) The percentages described in 
paragraph (a) of this section are deter-
mined on an unconsolidated basis, ex-
cept that the issuer shall consolidate 
its financial statements with the finan-
cial statements of any wholly-owned 
subsidiaries. 

[46 FR 6881, Jan. 22, 1981, as amended at 67 
FR 43536, June 28, 2002] 

§ 270.3a–2 Transient investment com-
panies. 

(a) For purposes of sections 3(a)(1)(A) 
and 3(a)(1)(C) of the Act (15 U.S.C. 80a– 
3(a)(1)(A) and 80a–3(a)(1)(C)), an issuer 
is deemed not to be engaged in the 
business of investing, reinvesting, own-
ing, holding or trading in securities 
during a period of time not to exceed 
one year; Provided, That the issuer has 
a bona fide intent to be engaged pri-
marily, as soon as is reasonably pos-
sible (in any event by the termination 
of such period of time), in a business 
other than that of investing, rein-
vesting, owning, holding or trading in 
securities, such intent to be evidenced 
by: 

(1) The issuer’s business activities; 
and 

(2) An appropriate resolution of the 
issuer’s board of directors, or by an ap-
propriate action of the person or per-
sons performing similar functions for 
any issuer not having a board of direc-
tors, which resolution or action has 
been recorded contemporaneously in 
its minute books or comparable docu-
ments. 

(b) For purposes of this rule, the pe-
riod of time described in paragraph (a) 
shall commence on the earlier of: 

(1) The date on which an issuer owns 
securities and/or cash having a value 
exceeding 50 percent of the value of 
such issuer’s total assets on either a 
consolidated or unconsolidated basis; 
or 

(2) The date on which an issuer owns 
or proposes to acquire investment secu-
rities (as defined in section 3(a) of the 
Act) having a value exceeding 40 per 
centum of the value of such issuer’s 
total assets (exclusive of Government 
securities and cash items) on an uncon-
solidated basis. 

(c) No issuer may rely on this section 
more frequently than once during any 
three-year period. 

[46 FR 6883, Jan. 22, 1981, as amended at 67 
FR 43536, June 28, 2002] 

§ 270.3a–3 Certain investment compa-
nies owned by companies which are 
not investment companies. 

Notwithstanding section 3(a)(1)(A) or 
section 3(a)(1)(C) of the Act (15 U.S.C. 
80a–3(a)(1)(A) or 80a–3(a)(1)(C)), an 
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issuer will be deemed not to be an in-
vestment company for purposes of the 
Act; Provided, That all of the out-
standing securities of the issuer (other 
than short-term paper, directors’ quali-
fying shares, and debt securities owned 
by the Small Business Administration) 
are directly or indirectly owned by a 
company which satisfies the conditions 
of § 270.3a–1(a) and which is: 

(a) A company that is not an invest-
ment company as defined in section 
3(a) of the Act; 

(b) A company that is an investment 
company as defined in section 3(a)(1)(C) 
of the Act (15 U.S.C. 80a–3(a)(1)(C)), but 
which is excluded from the definition 
of the term ‘‘investment company’’ by 
section 3(b)(1) or 3(b)(2) of the Act (15 
U.S.C. 80a–3(b)(1) or 80a–3(b)(2)); or 

(c) A company that is deemed not to 
be an investment company for purposes 
of the Act by rule 3a–1. 

[46 FR 6884, Jan. 22, 1981, as amended at 67 
FR 43536, June 28, 2002] 

§ 270.3a–4 Status of investment advi-
sory programs. 

NOTE: This section is a nonexclusive safe 
harbor from the definition of investment 
company for programs that provide discre-
tionary investment advisory services to cli-
ents. There is no registration requirement 
under section 5 of the Securities Act of 1933 
[15 U.S.C. 77e] with respect to programs that 
are organized and operated in the manner de-
scribed in § 270.3a–4. The section is not in-
tended, however, to create any presumption 
about a program that is not organized and 
operated in the manner contemplated by the 
section. 

(a) Any program under which discre-
tionary investment advisory services 
are provided to clients that has the fol-
lowing characteristics will not be 
deemed to be an investment company 
within the meaning of the Act [15 
U.S.C. 80a, et seq.]: 

(1) Each client’s account in the pro-
gram is managed on the basis of the 
client’s financial situation and invest-
ment objectives and in accordance with 
any reasonable restrictions imposed by 
the client on the management of the 
account. 

(2)(i) At the opening of the account, 
the sponsor or another person des-
ignated by the sponsor obtains infor-
mation from the client regarding the 
client’s financial situation and invest-

ment objectives, and gives the client 
the opportunity to impose reasonable 
restrictions on the management of the 
account; 

(ii) At least annually, the sponsor or 
another person designated by the spon-
sor contacts the client to determine 
whether there have been any changes 
in the client’s financial situation or in-
vestment objectives, and whether the 
client wishes to impose any reasonable 
restrictions on the management of the 
account or reasonably modify existing 
restrictions; 

(iii) At least quarterly, the sponsor 
or another person designated by the 
sponsor notifies the client in writing to 
contact the sponsor or such other per-
son if there have been any changes in 
the client’s financial situation or in-
vestment objectives, or if the client 
wishes to impose any reasonable re-
strictions on the management of the 
client’s account or reasonably modify 
existing restrictions, and provides the 
client with a means through which 
such contact may be made; and 

(iv) The sponsor and personnel of the 
manager of the client’s account who 
are knowledgeable about the account 
and its management are reasonably 
available to the client for consultation. 

(3) Each client has the ability to im-
pose reasonable restrictions on the 
management of the client’s account, 
including the designation of particular 
securities or types of securities that 
should not be purchased for the ac-
count, or that should be sold if held in 
the account; Provided, however, that 
nothing in this section requires that a 
client have the ability to require that 
particular securities or types of securi-
ties be purchased for the account. 

(4) The sponsor or person designated 
by the sponsor provides each client 
with a statement, at least quarterly, 
containing a description of all activity 
in the client’s account during the pre-
ceding period, including all trans-
actions made on behalf of the account, 
all contributions and withdrawals 
made by the client, all fees and ex-
penses charged to the account, and the 
value of the account at the beginning 
and end of the period. 
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