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(ii) Sold the security to, or bought 
the security from, the client for its 
own account; 

(6) The investment adviser sends to 
the client, no less frequently than an-
nually, written disclosure containing a 
list of all transactions that were exe-
cuted in the client’s account in reli-
ance upon this section, and the date 
and price of such transactions; 

(7) The investment adviser is a 
broker-dealer registered under section 
15 of the Exchange Act (15 U.S.C. 78o) 
and each account for which the invest-
ment adviser relies on this section is a 
brokerage account subject to the Ex-
change Act, and the rules thereunder, 
and the rules of the self-regulatory or-
ganization(s) of which it is a member; 
and 

(8) Each written disclosure required 
by this section includes a conspicuous, 
plain English statement that the client 
may revoke the written consent re-
ferred to in paragraph (a)(3) of this sec-
tion without penalty at any time by 
written notice to the investment ad-
viser. 

(b) This section shall not be con-
strued as relieving in any way an in-
vestment adviser from acting in the 
best interests of an advisory client, in-
cluding fulfilling the duty with respect 
to the best price and execution for the 
particular transaction for the advisory 
client; nor shall it relieve such person 
or persons from any obligation that 
may be imposed by sections 206(1) or (2) 
of the Advisers Act or by other applica-
ble provisions of the federal securities 
laws. 

(c) For purposes of paragraph (a)(2) of 
this section, an investment grade debt se-
curity means a non-convertible debt se-
curity that, at the time of sale, is rated 
in one of the four highest rating cat-
egories of at least two nationally rec-
ognized statistical rating organizations 
(as defined in section 3(a)(62) of the Ex-
change Act (15 U.S.C. 78c(a)(62))). 

(d) This section will expire and no 
longer be effective on December 31, 
2014. 

[72 FR 55042, Sept. 28, 2007, as amended at 74 
FR 69015, Dec. 30, 2009; 75 FR 742, Jan. 6, 2012; 
75 FR 82241, Dec. 30, 2010; 77 FR 76860, Dec. 28, 
2012] 

EFFECTIVE DATE NOTE: At 72 FR 55042, 
Sept. 28, 2007, § 275.206(3)–3T was added effec-

tive Sept. 30, 2007 through Dec. 31, 2009. At 75 
FR 742, Jan. 6, 2010 the effective date was ex-
tended until Dec. 31, 2010. At 75 FR 82241, 
Dec. 30, 2010, the effective date was extended 
until Dec. 31, 2012. At 77 FR 76860, Dec. 28, 
2012, the effective date was extended to Dec. 
31, 2014. 

§ 275.206(4)–1 Advertisements by in-
vestment advisers. 

(a) It shall constitute a fraudulent, 
deceptive, or manipulative act, prac-
tice, or course of business within the 
meaning of section 206(4) of the Act (15 
U.S.C. 80b–6(4)) for any investment ad-
viser registered or required to be reg-
istered under section 203 of the Act (15 
U.S.C. 80b–3), directly or indirectly, to 
publish, circulate, or distribute any ad-
vertisement: 

(1) Which refers, directly or indi-
rectly, to any testimonial of any kind 
concerning the investment adviser or 
concerning any advice, anaylsis, report 
or other service rendered by such in-
vestment adviser; or 

(2) Which refers, directly or indi-
rectly, to past specific recommenda-
tions of such investment adviser which 
were or would have been profitable to 
any person: Provided, however, That 
this shall not prohibit an advertise-
ment which sets out or offers to fur-
nish a list of all recommendations 
made by such investment adviser with-
in the immediately preceding period of 
not less than one year if such adver-
tisement, and such list if it is furnished 
separately: (i) State the name of each 
such security recommended, the date 
and nature of each such recommenda-
tion (e.g., whether to buy, sell or hold), 
the market price at that time, the 
price at which the recommendation 
was to be acted upon, and the market 
price of each such security as of the 
most recent practicable date, and (ii) 
contain the following cautionary leg-
end on the first page thereof in print or 
type as large as the largest print or 
type used in the body or text thereof: 
‘‘it should not be assumed that rec-
ommendations made in the future will 
be profitable or will equal the perform-
ance of the securities in this list’’; or 

(3) Which represents, directly or indi-
rectly, that any graph, chart, formula 
or other device being offered can in and 
of itself be used to determine which se-
curities to buy or sell, or when to buy 
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or sell them; or which represents di-
rectly or indirectly, that any graph, 
chart, formula or other device being of-
fered will assist any person in making 
his own decisions as to which securities 
to buy, sell, or when to buy or sell 
them, without prominently disclosing 
in such advertisement the limitations 
thereof and the difficulties with re-
spect to its use; or 

(4) Which contains any statement to 
the effect that any report, analysis, or 
other service will be furnished free or 
without charge, unless such report, 
analysis or other service actually is or 
will be furnished entirely free and 
without any condition or obligation, 
directly or indirectly; or 

(5) Which contains any untrue state-
ment of a material fact, or which is 
otherwise false or misleading. 

(b) For the purposes of this section 
the term advertisement shall include 
any notice, circular, letter or other 
written communication addressed to 
more than one person, or any notice or 
other announcement in any publication 
or by radio or television, which offers 
(1) any analysis, report, or publication 
concerning securities, or which is to be 
used in making any determination as 
to when to buy or sell any security, or 
which security to buy or sell, or (2) any 
graph, chart, formula, or other device 
to be used in making any determina-
tion as to when to buy or sell any secu-
rity, or which security to buy or sell, 
or (3) any other investment advisory 
service with regard to securities. 

(Sec. 206, 54 Stat. 852, as amended; 15 U.S.C. 
80b–6) 

[26 FR 10549, Nov. 9, 1961, as amended at 62 
FR 28135, May 22, 1997] 

§ 275.206(4)–2 Custody of funds or se-
curities of clients by investment ad-
visers. 

(a) Safekeeping required. If you are an 
investment adviser registered or re-
quired to be registered under section 
203 of the Act (15 U.S.C. 80b–3), it is a 
fraudulent, deceptive, or manipulative 
act, practice or course of business 
within the meaning of section 206(4) of 
the Act (15 U.S.C. 80b–6(4)) for you to 
have custody of client funds or securi-
ties unless: 

(1) Qualified custodian. A qualified 
custodian maintains those funds and 
securities: 

(i) In a separate account for each cli-
ent under that client’s name; or 

(ii) In accounts that contain only 
your clients’ funds and securities, 
under your name as agent or trustee 
for the clients. 

(2) Notice to clients. If you open an ac-
count with a qualified custodian on 
your client’s behalf, either under the 
client’s name or under your name as 
agent, you notify the client in writing 
of the qualified custodian’s name, ad-
dress, and the manner in which the 
funds or securities are maintained, 
promptly when the account is opened 
and following any changes to this in-
formation. If you send account state-
ments to a client to which you are re-
quired to provide this notice, include in 
the notification provided to that client 
and in any subsequent account state-
ment you send that client a statement 
urging the client to compare the ac-
count statements from the custodian 
with those from the adviser. 

(3) Account statements to clients. You 
have a reasonable basis, after due in-
quiry, for believing that the qualified 
custodian sends an account statement, 
at least quarterly, to each of your cli-
ents for which it maintains funds or se-
curities, identifying the amount of 
funds and of each security in the ac-
count at the end of the period and set-
ting forth all transactions in the ac-
count during that period. 

(4) Independent verification. The client 
funds and securities of which you have 
custody are verified by actual exam-
ination at least once during each cal-
endar year, except as provided below, 
by an independent public accountant, 
pursuant to a written agreement be-
tween you and the accountant, at a 
time that is chosen by the accountant 
without prior notice or announcement 
to you and that is irregular from year 
to year. The written agreement must 
provide for the first examination to 
occur within six months of becoming 
subject to this paragraph, except that, 
if you maintain client funds or securi-
ties pursuant to this section as a quali-
fied custodian, the agreement must 
provide for the first examination to 
occur no later than six months after 
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