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facility, and the acquirer is a public 
utility. 

(17) A public utility granted blanket 
authorization under paragraph 
(c)(12)(ii) of this section to transfer its 
outstanding voting securities shall, 
within 30 days after the end of the cal-
endar quarter in which such transfer 
has occurred, file with the Commission 
a report containing the following infor-
mation: 

(i) The names of all parties to the 
transaction; 

(ii) Identification of the pre- and 
post-transaction voting security hold-
ings (and percentage ownership) in the 
public utility held by the acquirer and 
its associate or affilate companies; 

(iii) The date the transaction was 
consummated; 

(iv) Identification of any public util-
ity or holding company affiliates of the 
parties to the transaction; and 

(v) A statement indicating that the 
proposed transaction will not result in, 
at the time of the transaction or in the 
future, cross-subsidization of a non- 
utility associate company or pledge or 
encumbrance of utility assets for the 
benefit of an associate company as re-
quired in § 33.2(j)(1). 

[Order 669–A, 71 FR 28443, May 16, 2006, as 
amended by Order 708, 73 FR 11013, Feb. 29, 
2008; Order 708–A, 73 FR 43072, July 24, 2008; 
Order 708–B, 74 FR 25413, May 28, 2009] 

§ 33.2 Contents of application—general 
information requirements. 

Each applicant must include in its 
application, in the manner and form 
and in the order indicated, the fol-
lowing general information with re-
spect to the applicant and each entity 
whose jurisdictional facilities or secu-
rities are involved: 

(a) The exact name of the applicant 
and its principal business address. 

(b) The name and address of the per-
son authorized to receive notices and 
communications regarding the applica-
tion, including phone and fax numbers, 
and E-mail addresses. 

(c) A description of the applicant, in-
cluding: 

(1) All business activities of the ap-
plicant, including authorizations by 
charter or regulatory approval (to be 
identified as Exhibit A to the applica-
tion); 

(2) A list of all energy subsidiaries 
and energy affiliates, percentage own-
ership interest in such subsidiaries and 
affiliates, and a description of the pri-
mary business in which each energy 
subsidiary and affiliate is engaged (to 
be identified as Exhibit B to the appli-
cation); 

(3) Organizational charts depicting 
the applicant’s current and proposed 
post-transaction corporate structures 
(including any pending authorized but 
not implemented changes) indicating 
all parent companies, energy subsidi-
aries and energy affiliates unless the 
applicant demonstrates that the pro-
posed transaction does not affect the 
corporate structure of any party to the 
transaction (to be identified as Exhibit 
C to the application); 

(4) A description of all joint ventures, 
strategic alliances, tolling arrange-
ments or other business arrangements, 
including transfers of operational con-
trol of transmission facilities to Com-
mission approved Regional Trans-
mission Organizations, both current, 
and planned to occur within a year 
from the date of filing, to which the ap-
plicant or its parent companies, energy 
subsidiaries, and energy affiliates is a 
party, unless the applicant dem-
onstrates that the proposed trans-
action does not affect any of its busi-
ness interests (to be identified as Ex-
hibit D to the application); 

(5) The identity of common officers 
or directors of parties to the proposed 
transaction (to be identified as Exhibit 
E to the application); and 

(6) A description and location of 
wholesale power sales customers and 
unbundled transmission services cus-
tomers served by the applicant or its 
parent companies, subsidiaries, affili-
ates and associate companies (to be 
identified as Exhibit F to the applica-
tion). 

(d) A description of jurisdictional fa-
cilities owned, operated, or controlled 
by the applicant or its parent compa-
nies, subsidiaries, affiliates, and asso-
ciate companies (to be identified as Ex-
hibit G to the application). 

(e) A narrative description of the pro-
posed transaction for which Commis-
sion authorization is requested, includ-
ing: 
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(1) The identity of all parties in-
volved in the transaction; 

(2) All jurisdictional facilities and se-
curities associated with or affected by 
the transaction (to be identified as Ex-
hibit H to the application); 

(3) The consideration for the trans-
action; and 

(4) The effect of the transaction on 
such jurisdictional facilities and secu-
rities. 

(f) All contracts related to the pro-
posed transaction together with copies 
of all other written instruments en-
tered into or proposed to be entered 
into by the parties to the transaction 
(to be identified as Exhibit I to the ap-
plication). 

(g) A statement explaining the facts 
relied upon to demonstrate that the 
proposed transaction is consistent with 
the public interest. The applicant must 
include a general explanation of the ef-
fect of the transaction on competition, 
rates and regulation of the applicant 
by the Commission and state commis-
sions with jurisdiction over any party 
to the transaction. The applicant 
should also file any other information 
it believes relevant to the Commis-
sion’s consideration of the transaction. 
The applicant must supplement its ap-
plication promptly to reflect in its 
analysis material changes that occur 
after the date a filing is made with the 
Commission, but before final Commis-
sion action. Such changes must be de-
scribed and their effect on the analysis 
explained (to be identified as Exhibit J 
to the application). 

(h) If the proposed transaction in-
volves physical property of any party, 
the applicant must provide a general or 
key map showing in different colors 
the properties of each party to the 
transaction (to be identified as Exhibit 
K to the application). 

(i) If the applicant is required to ob-
tain licenses, orders, or other approvals 
from other regulatory bodies in con-
nection with the proposed transaction, 
the applicant must identify the regu-
latory bodies and indicate the status of 
other regulatory actions, and provide a 
copy of each order of those regulatory 
bodies that relates to the proposed 
transaction (to be identified as Exhibit 
L to the application). If the regulatory 
bodies issue orders pertaining to the 

proposed transaction after the date of 
filing with the Commission, and before 
the date of final Commission action, 
the applicant must supplement its 
Commission application promptly with 
a copy of these orders. 

(j) An explanation, with appropriate 
evidentiary support for such expla-
nation (to be identified as Exhibit M to 
this application): 

(1) Of how applicants are providing 
assurance, based on facts and cir-
cumstances known to them or that are 
reasonably foreseeable, that the pro-
posed transaction will not result in, at 
the time of the transaction or in the fu-
ture, cross-subsidization of a non-util-
ity associate company or pledge or en-
cumbrance of utility assets for the ben-
efit of an associate company, includ-
ing: 

(i) Disclosure of existing pledges and/ 
or encumbrances of utility assets; and 

(ii) A detailed showing that the 
transaction will not result in: 

(A) Any transfer of facilities between 
a traditional public utility associate 
company that has captive customers or 
that owns or provides transmission 
service over jurisdictional trans-
mission facilities, and an associate 
company; 

(B) Any new issuance of securities by 
a traditional public utility associate 
company that has captive customers or 
that owns or provides transmission 
service over jurisdictional trans-
mission facilities, for the benefit of an 
associate company; 

(C) Any new pledge or encumbrance 
of assets of a traditional public utility 
associate company that has captive 
customers or that owns or provides 
transmission service over jurisdic-
tional transmission facilities, for the 
benefit of an associate company; or 

(D) Any new affiliate contract be-
tween a non-utility associate company 
and a traditional public utility asso-
ciate company that has captive cus-
tomers or that owns or provides trans-
mission service over jurisdictional 
transmission facilities, other than non- 
power goods and services agreements 
subject to review under sections 205 
and 206 of the Federal Power Act; or 

(2) If no such assurance can be pro-
vided, an explanation of how such 
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cross-subsidization, pledge, or encum-
brance will be consistent with the pub-
lic interest. 

[Order 642, 65 FR 71014, Nov. 28, 2000, as 
amended by Order 669–A, 71 FR 28446, May 16, 
2006; Order 669–B, 71 FR 42586, July 27, 2006; 
Order 659–B, 71 FR 45736, Aug. 10, 2006] 

§ 33.3 Additional information require-
ments for applications involving 
horizontal competitive impacts. 

(a)(1) The applicant must file the hor-
izontal Competitive Analysis Screen 
described in paragraphs (b) through (f) 
of this section if, as a result of the pro-
posed transaction, a single corporate 
entity obtains ownership or control 
over the generating facilities of pre-
viously unaffiliated merging entities 
(for purposes of this section, merging 
entities means any party to the pro-
posed transaction or its parent compa-
nies, energy subsidiaries or energy af-
filiates). 

(2) A horizontal Competitive Analysis 
Screen need not be filed if the appli-
cant: 

(i) Affirmatively demonstrates that 
the merging entities do not currently 
conduct business in the same geo-
graphic markets or that the extent of 
the business transactions in the same 
geographic markets is de minimis; and 

(ii) No intervenor has alleged that 
one of the merging entities is a per-
ceived potential competitor in the 
same geographic market as the other. 

(b) All data, assumptions, techniques 
and conclusions in the horizontal Com-
petitive Analysis Screen must be ac-
companied by appropriate documenta-
tion and support. 

(1) If the applicant is unable to pro-
vide any specific data required in this 
section, it must identify and explain 
how the data requirement was satisfied 
and the suitability of the substitute 
data. 

(2) The applicant may provide other 
analyses for defining relevant markets 
(e.g. the Hypothetical Monopolist Test 
with or without the assumption of 
price discrimination) in addition to the 
delivered price test under the hori-
zontal Competitive Analysis Screen. 

(3) The applicant may use a computer 
model to complete one or more steps in 
the horizontal Competitive Analysis 
Screen. The applicant must fully ex-

plain, justify and document any model 
used and provide descriptions of model 
formulation, mathematical specifica-
tions, solution algorithms, as well as 
the annotated model code in execut-
able form, and specify the software 
needed to execute the model. The ap-
plicant must explain and document 
how inputs were developed, the as-
sumptions underlying such inputs and 
any adjustments made to published 
data that are used as inputs. The appli-
cant must also explain how it tested 
the predictive value of the model, for 
example, using historical data. 

(c) The horizontal Competitive Anal-
ysis Screen must be completed using 
the following steps: 

(1) Define relevant products. Identify 
and define all wholesale electricity 
products sold by the merging entities 
during the two years prior to the date 
of the application, including, but not 
limited to, non-firm energy, short-term 
capacity (or firm energy), long-term 
capacity (a contractual commitment of 
more than one year), and ancillary 
services (specifically spinning reserves, 
non-spinning reserves, and imbalance 
energy, identified and defined sepa-
rately). Because demand and supply 
conditions for a product can vary sub-
stantially over the year, periods cor-
responding to those distinct conditions 
must be identified by load level, and 
analyzed as separate products. 

(2) Identify destination markets. Iden-
tify each wholesale power sales cus-
tomer or set of customers (destination 
market) affected by the proposed trans-
action. Affected customers are, at a 
minimum, those entities directly inter-
connected to any of the merging enti-
ties and entities that have purchased 
electricity at wholesale from any of 
the merging entities during the two 
years prior to the date of the applica-
tion. If the applicant does not identify 
an entity to whom the merging entities 
have sold electricity during the last 
two years as an affected customer, the 
applicant must provide a full expla-
nation for each exclusion. 

(3) Identify potential suppliers. The ap-
plicant must identify potential sup-
pliers to each destination market using 
the delivered price test described in 
paragraph (c)(4) of this section. A seller 
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