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Average

Kind of fruit juice Brix value

(degrees)
Pomegranate 18.2
Prune ........... 18.5
Quince . 133
Raisin ......... . 18.5
Raspberry (Red raspberry) ........ccoccoeeeverenerenenns 10.5
Red currant . . 10.5
Soursop (Guanabana, Annono Muricata) ........... 16.0
Strawberry .. . 8.0
Tamarind ..... . 55.0
Tangerine ..... 115
Youngberry . 10.0

[T.D. 73-175, 38 FR 17470, July 2, 1973, as
amended by T.D. 7441, 39 FR 2470, Jan. 23,
1974; T.D. 84-173, 49 FR 31852, Aug. 9, 1984;
T.D. 89-1, 53 FR 51269, Dec. 21, 1988]

Subpart H [Reserved]

Subpart I—Cigars, Cigarillos, and
Tobacco

§151.111 Cigars, cigarillos, and to-
bacco of Cuban origin.

The tobacco National Import Spe-
cialist at the port of New York shall
have general supervision of the exam-
ination of (a) all cigars or cigarillos
which may be made or derived in whole
or in part of Cuban articles, and (b) all
tobacco which may be of Cuban origin.

[T.D. 81-189, 46 FR 37888, July 23, 1981]

PART 152—CLASSIFICATION AND
APPRAISEMENT OF MERCHANDISE

Sec.
152.0 Scope.

Subpart A—General Provisions

152.1 Definitions.

152.2 Notification to importer of increased
duties.

152.3 Merchandise found not to correspond
with invoice description.

Subpart B—Classification

152.11 Harmonized Tariff Schedule of the
United States.

152.12 Applicable rates of duty.

152.13 Commingling of merchandise.

152.16 Judicial changes in classification.

152.17 Changes in classification by Congress
or by Presidential proclamation.

Subpart C—Appraisement
152.20-152.22 [Reserved]

§152.1

1562.23 Merchandise imported from inter-
mediate countries.

1562.24 [Reserved]

152.25 Conversion of foreign currency.

1562.26 Furnishing value information to im-
porter.

Subpart D [Reserved]

Subpart E—Valuation of Merchandise

152.100 Interpretative notes.

1562.101 Basis of appraisement.

152.102 Definitions.

152.103 Transaction value.

152.104 Transaction value of identical mer-
chandise and similar merchandise.

152.1056 Deductive value.

152.106 Computed value.

152.107 Value if other values cannot be de-
termined or used.

152.108 Unacceptable bases of appraisement.

AUTHORITY: 19 U.S.C. 66, 140la, 1500, 1502,
1624;

Subpart B also issued under 19 U.S.C. 1315;

Subpart C also issued under 19 U.S.C. 1503;

Section 152.3 also issued under 19 U.S.C.
1499;

Section 152.13 also issued under 19 U.S.C.
1202 (General Note 3(f), Harmonized Tariff
Schedule of the United States (HTSURS)).

SOURCE: T.D. 73-175, 38 FR 17477, July 2,
1973, unless otherwise noted.

§152.0 Scope.

This part contains regulations per-
taining to the tariff classification and
appraisement of imported merchandise.
Other applicable provisions are con-
tained elsewhere in this chapter, such
as in part 10 for articles conditionally
free or subject to a reduced rate of
duty, and in part 159 for relief from du-
ties on articles lost, damaged, etc.

Subpart A—General Provisions

§152.1 Definitions.

The following are general definitions
for the purposes of part 152:

(a)-(b) [Reserved]

(c) Date of exportation. ‘‘Date of ex-
portation,” or the ‘‘time of expor-
tation’ referred to in section 402, Tar-
iff Act of 1930, as amended (19 U.S.C.
1401a), means the actual date the mer-
chandise finally leaves the country of
exportation for the United States. If no
positive evidence is at hand as to the
actual date of exportation, the port di-
rector shall ascertain or estimate the
date of exportation by all reasonable
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§152.2

ways and means in his power, and in so
doing may consider dates on bills of
lading, invoices, and other information
available to him.

(d) Fair retail wvalue. ‘“Fair retail
value” or ‘‘fair market value’ as used
in Section XXII, Harmonized Tariff
Schedule of the United States, and part
148 of this chapter means the price ac-
tually paid or payable for all imported
merchandise, or if not purchased, the
value as otherwise ascertained under 19
CFR 152.100 et seq.

[T.D. 73-175, 38 FR 17477, July 2, 1973, as
amended by T.D. 87-89, 52 FR 24446, July 1,
1987; T.D. 89-1, 563 FR 51269, Dec. 21, 1988]

§152.2 Notification to importer of in-
creased duties.

If the port director believes that the
entered rate or value of any merchan-
dise is too low, or if he finds that the
quantity imported exceeds the entered
quantity, and the estimated aggregate
of the increase in duties on that entry
exceeds $15, he shall promptly notify
the importer on Customs Form 29,
specifying the nature of the difference
on the notice. Liquidation shall be
made promptly and shall not be with-
held for a period of more than 20 days
from the date of mailing of such notice
unless in the judgment of the port di-
rector there are compelling reasons
that would warrant such action.

[T.D. 73-175, 38 FR 17477, July 2, 1973, as
amended by T.D. 82-224, 47 FR 53728, Nov. 29,
1982; T.D. 93-66, 58 FR 44131, Aug. 19, 1993]

§152.3 Merchandise found not to cor-
respond with invoice description.

When any merchandise not cor-
responding with the description given
in the invoice is found by the exam-
ining officer, duties shall be assessed
on the merchandise actually found. If
the discrepancy appears conclusively
to be the result of a mistake and not of
any intent to defraud, no proceedings
for forfeiture shall be taken. When the
entire shipment does not agree with
the invoice and there is no evidence of
any intent to defraud, a new entry
shall be required and the estimated
duty paid on the original entry shall be
refunded on liquidation as in the case
of a nonimportation. (Sec. 499, 46 Stat.
728, as amended; 19 U.S.C. 1499)

19 CFR Ch. | (4-1-13 Edition)

Subpart B—Classification

§152.11 Harmonized Tariff Schedule of
the United States.

Merchandise shall be classified in ac-
cordance with the Harmonized Tariff
Schedule of the United States (19
U.S.C. 1202) as interpreted by adminis-
trative and judicial rulings.

[T.D. 73-175, 38 FR 17477, July 2, 1973, as
amended by T.D. 89-1, 53 FR 51269, Dec. 21,
1988]

§152.12 Applicable rates of duty.

Rates of duty shall be based on the
detailed instructions in §141.69 of this
chapter, which provides in general that
the rates of duty applicable to mer-
chandise shall be those in effect on the
date of entry or withdrawal for con-
sumption, except for certain merchan-
dise covered by an entry for immediate
transportation or overcarried and re-
turned to the port of entry.

§152.13 Commingling of merchandise.

(a) Notice to importer. The port direc-
tor shall give written notice to the im-
porter as promptly as possible after
any commingling is discovered.

(b) Highest rate applicable. Commin-
gled merchandise shall be assessed with
duty at the highest rate or rates appli-
cable to any one kind of merchandise
included in the commingling, unless:

(1) The quantity and value of each of
the kinds so included can be readily
ascertained by the usual method of
CBP examination or by one or more of
the methods specified in General Note
3(f), Harmonized Tariff Schedule of the
United States (HTSUS) (19 U.S.C. 1202),
or

(2) The conditions specified in Gen-
eral Note 3(f), HTSUS, are satisfied.

(¢) Time limit. To obtain the benefit of
General Note 3(f), HTSUS, the importer
shall, within 30 days after the date of
mailing or personal delivery of the no-
tice provided for in paragraph (a) of
this section, take appropriate action as
follows:

(1) File with the port director evi-
dence showing performance of the com-
mercial settlement tests specified in
General Note 3(f), HTSUS; or

(2) Perform the segregation under
CBP supervision as specified in General
Note 3(f), HTSUS; or
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(3) File with the port director docu-
mentary proof which will satisfy him
that the merchandise is entitled to the
lower rate of duty under General Note
3(f), HTSUS.

(d) Extension of time limit. The 30-day
limit for filing the evidence specified in
General Note 3(f) or for performing the
segregation specified in General Note
3(f), Harmonized Tariff Schedule of the
United States, may be extended by the
port director for additional periods of
30 days each, but not beyond 6 months
from the date of mailing or personal
delivery of the notice provided for in
paragraph (a) of this section, if the im-
porter makes written application for
each extension and gives satisfactory
reasons for its allowance.

[T.D. 73-175, 38 FR 17477, July 2, 1973, as
amended by T.D. 89-1, 53 FR 51270, Dec. 21,
1988; T.D. 95-29, 60 FR 18349, Apr. 11, 1995;
T.D. 00-81, 656 FR 68887, Nov. 15, 2000; T.D. 02—
14, 67 FR 15099, Mar. 29, 2002; CBP Dec. 05-31,
70 FR 53062, Sept. 7, 2005]

§152.16 Judicial changes in classifica-
tion.

The following procedures apply to
changes in classification made by deci-
sion of either the United States Court
of International Trade or the United
States Court of Appeals for the Federal
Circuit, except to the extent otherwise
provided in a ruling published in the
Customs Bulletin pursuant to §177.10(a)
of this chapter:

(a) Identical merchandise under deci-
sion favorable to Government. The prin-
ciples of any court decision favorable
to the Government shall be applied to
all merchandise identical with that
passed on by the court which is covered
by unliquidated entries, whether for
consumption or warehouse.

(b) Similar merchandise under decision
favorable to Government. The principles
of any court decision favorable to the
Government shall be applied to mer-
chandise, though not identical with the
merchandise the subject of the court’s
decision, if its classification is affected
by such principles, provided that it has
been entered or withdrawn for con-
sumption after 30 days from the date of
publication of the court’s decision in
the Customs Bulletin.

(c) Higher rate. If a court decision
overruling a protest contains a definite

§152.17

statement that a higher rate than that
assessed by the port director was prop-
erly chargeable, such higher rate shall
be applied to all merchandise, whether
identical or similar to that passed on
by the court, which is affected by the
principles of the court’s decision and
which is entered or withdrawn for con-
sumption after 30 days from the date of
the publication of the court’s decision
in the Customs Bulletin.

(d) American manufacturer’s petition
upheld. If the court upholds a petition
made by an American manufacturer,
producer, or wholesaler under the pro-
visions of section 516, Tariff Act of 1930,
as amended (19 U.S.C. 1516), the prin-
ciples of the court’s decision shall be
applicable to all merchandise of that
character which is entered or with-
drawn for consumption after the date
of publication of the court’s decision in
the Customs Bulletin. The liquidation
of entries covering merchandise of that
character made after publication of the
court’s decision shall be suspended in
accordance with §159.57 of this chapter
pending any rehearing or review, then
liquidated, or, if necessary, reliq-
uidated in accordance with the final ju-
dicial decision.

(e) Other decisions adverse to Govern-
ment. Unless the Commissioner of Cus-
toms otherwise directs, the principles
of any court decision adverse to the
Government (except for a decision up-
holding an American manufacturer’s
petition as covered in paragraph (d) of
this section) shall be applied to unliq-
uidated entries and protested entries
which have not been denied in whole or
in part and in which the same issue is
involved as soon as the time within
which an application for a rehearing or
review may be filed has expired with-
out such application having been made.
See §176.31 of this chapter for the
treatment of entries which are the sub-
ject of a court decision.

[T.D. 73-175, 38 FR 17477, July 2, 1973, as
amended by T.D. 75-186, 40 FR 31928, July 30,
1975; T.D. 85-90, 50 FR 21430, May 24, 1985]

§152.17 Changes in classification by
Congress or by Presidential Procla-
mation.

When a rate of Customs duty or in-

ternal revenue tax imposed upon or by
reason of importation is changed by an
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§§152.20-152.22

act of Congress or by a proclamation of
the President, the new rate shall be ap-
plied in accordance with the detailed
instructions in §141.69 of this chapter,
which provides in general that the
rates of duty applicable to merchandise
shall be those in effect on the date of
entry or withdrawal for consumption,
except for certain merchandise covered
by an entry for immediate transpor-
tation or overcarried and returned to
the port of entry.

Subpart C—Appraisement
§§152.20-152.22 [Reserved]

§152.23 Merchandise imported from
intermediate countries.

Merchandise imported from one
country, being the growth, production,
or manufacture of another country,
shall for value purposes (see sections
402, Tariff Act of 1930, as amended; 19
U.S.C. 1401a) be treated as an expor-
tation of the country from which it is
immediately imported. However, if it
appears by the invoice, bill of lading,
or other evidence that the merchandise
was destined for the United States at
the time of original shipment, it shall
be treated as an exportation of the
country from which it was originally
exported. The term ‘‘country’ is to be
regarded for the purposes of this sec-
tion as embracing all the possessions of
a nation, however widely separated,
which are subject to the same supreme
executive and legislative authority and
control.

[T.D. 73-175, 38 FR 17477, July 2, 1973, as
amended by T.D. 87-89, 52 FR 24446, July 1,
1987]

§152.24 [Reserved]

§152.25 Conversion of foreign -cur-
rency.

When foreign currency must be con-
verted for purposes of appraisement,
the instructions in subpart C of part
159 of this chapter shall be followed.

§152.26 Furnishing value information
to importer.

The port director shall furnish to im-
porters the latest information as to
values in his possession, subject to the
following conditions:

19 CFR Ch. | (4-1-13 Edition)

(a) Before appraisement. Value infor-
mation shall be given before appraise-
ment only in response to a specific oral
or written request by the importer,
supported by an adequate reason for
the request, or where required by Cus-
toms purposes, such as in determining
proper estimated duties to be deposited
or notification of increased duties in
accordance with §152.2.

(b) Only for merchandise under port di-
rector’s jurisdiction. The information
shall be given only in regard to mer-
chandise to be appraised by, or under
the jurisdiction of, the port director
who receives the request, and only with
respect to merchandise for which there
is presented evidence of a firm commit-
ment or intent to import such mer-
chandise into the United States.

(¢) Information by importer. Each re-
quest shall be accompanied by the lat-
est information as to the values in
question which the importer has or can
reasonably obtain.

(d) Information not binding. Value in-
formation shall be given by the port di-
rector only with an understanding and
agreement in each case that the infor-
mation is in no sense an appraisement
and is not binding upon the port direc-
tor’s action when he appraises the mer-
chandise.

(e) No reply required after entry. The
port director shall not be required to
reply to a written request for value in-
formation after a value for the mer-
chandise has been declared on entry
unless he has information indicating a
probable appraised value different from
such entered value.

Subpart D [Reserved]

Subpart E—Valuation of
Merchandise

SOURCE: T.D. 81-7, 46 FR 2600, Jan. 12, 1981,
unless otherwise noted.

§152.100 Interpretative notes.

The interpretative notes set forth in
this subpart have been derived from in-
formation contained in the Statement
of Administrative Action relating to
customs valuation, submitted to and
approved by Congress along with the
Trade Agreements Act of 1979 (Pub. L.
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96-39), and will have the force and ef-
fect of regulations issued under this
subpart.

§152.101 Basis of appraisement.

(a) Effective date. The value for ap-
praisement of merchandise exported to
the United States on or after July 1,
1980, or, for articles classified under
subheading 6401.10.00 Harmonized Tariff
Schedule of the United States (19
U.S.C. 1202), on or after July 1, 1981,
will be determined in accordance with
section 402, Tariff Act of 1930 (19 U.S.C.
1401a), as amended by section 201,
Trade Agreements Act of 1979.

(b) Methods. Imported merchandise
will be appraised on the basis, and in
the order, of the following:

(1) The transaction value provided for
in §152.103;

(2) The transaction value of identical
merchandise provided for in §152.104, if
the transaction value cannot be deter-
mined, or can be determined but can-
not be used because of the limitations
provided for in §152.103(j);

(3) The transaction value of similar
merchandise provided for in §152.104, if
the transaction value of identical mer-
chandise cannot be determined;

(4) The deductive value provided for
in §152.105, if the transaction value of
similar merchandise cannot be deter-
mined;

(5) The computed value provided for
in §152.106, if the deductive value can-
not be determined; or

(6) The value provided for in §152.107,
if the computed value cannot be deter-
mined.

(c) Importer’s option. The importer
may request the application of the
computed value method before the de-
ductive value method. The request
must be made at the time the entry
summary for the merchandise is filed
with the port director (see §141.0a(b) of
this chapter). If the importer makes
the request, but the value of the im-
ported merchandise cannot be deter-
mined using the computed value meth-
od, the merchandise will be appraised
using the deductive value method if it
is possible to do so. If the deductive
value cannot be determined, the ap-
praised value will be determined as
provided for in §152.107.

§152.102

(d) Ezxplanation to importer. Upon re-
ceipt of a written request from the im-
porter within 90 days after liquidation,
the port director shall provide a rea-
sonable and concise written expla-
nation of how the value of the im-
ported merchandise was determined.
The explanation will apply only to the
imported merchandise being appraised
and will not serve as authority with re-
spect to the valuation of importations
of any other merchandise at the same
or a different port of entry. This proce-
dure is for informational purposes
only, and will not affect or replace the
protest or administrative ruling proce-
dures contained in parts 174 and 177, re-
spectively, of this chapter, or any
other Customs procedures. Under this
procedure, Customs will not be re-
quired to release any information not
otherwise subject to disclosure under
the Freedom of Information Act, as
amended (5 U.S.C. 552), the Privacy Act
of 197 (b U.S.C. b52a), or any other
statute (see part 103 of this chapter).

[T.D. 81-7, 46 FR 2600, Jan. 12, 1981, as amend-
ed by T.D. 89-1, 53 FR 51270, Dec. 21, 1988]

§152.102 Definitions.

As used in this subpart, the following
terms will have the meanings indi-
cated:

(a) Assist. (1) ““Assist’” means any of
the following if supplied directly or in-
directly, and free of charge or at re-
duced cost, by the buyer of imported
merchandise for use in connection with
the production or the sale for export to
the United States of the merchandise:

(i) Materials, components, parts, and
similar items incorporated in the im-
ported merchandise.

(ii) Tools, dies, molds, and similar
items used in the production of the im-
ported merchandise.

(iii) Merchandise consumed in the
production of the imported merchan-
dise.

(iv) Engineering, development, art-
work, design work, and plans and
sketches that are undertaken else-
where than in the United States and
are necessary for the production of the
imported merchandise.

(2) No service or work to which para-
graph (a)(1)(iv) of this section applies
will be treated as an assist if the serv-
ice or work:
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§152.102

(i) Is performed by an individual
domiciled within the United States;

(ii) Is performed by that individual
while acting as an employee or agent of
the buyer of the imported merchandise;
and

(iii) Is incidental to other engineer-
ing, development, artwork, design
work, or plans or sketches that are un-
dertaken within the United States.

(3) The following apply in deter-
mining the value of assists described in
paragraph (a)(1)(iv) of this section:

(i) The value of an assist that is
available in the public domain is the
cost of obtaining copies of the assist.

(ii) If the production of an assist oc-
curred in the United States and one or
more foreign countries, the value of
the assist is the value added outside
the United States.

(iii) If the assist was purchased or
leased by the buyer from an unrelated
person, the value of the assist is the
cost of the purchase or of the lease.

(b) Commission. ‘‘Selling commission”
means any commission paid to the sell-
er’s agent, who is related to or con-
trolled by, or works for or on behalf of,
the manufacturer or the seller.

(c) Generally accepted accounting prin-
ciples. (1) ‘‘Generally accepted account-
ing principles” refers to any generally
recognized consensus or substantial au-
thoritative support regarding:

(i) Which economic resources and ob-
ligations should be recorded as assets
and liabilities;

(ii) Which changes in assets and li-
abilities should be recorded;

(iii) How the assets and liabilities
and changes in them should be meas-
ured;

(iv) What information should be dis-
closed and how it should be disclosed;
and

(v) Which financial
should be prepared.

(2) The applicability of a particular
set of generally accepted accounting
principles will depend upon the basis
on which the value of the imported
merchandise is sought to be estab-
lished, and the relevant country for the
point in contention.

(3) Information submitted by an im-
porter, buyer, or producer in regard to
the appraisement of merchandise may
not be rejected by Customs because of

statements

19 CFR Ch. | (4-1-13 Edition)

the accounting method by which that
information was prepared, if the prepa-
ration was in accordance with gen-
erally accepted accounting principles.

(d) Identical merchandise. ‘‘Identical
merchandise’” means merchandise iden-
tical in all respects to, and produced in
the same country and by the same per-
son as, the merchandise being ap-
praised. If identical merchandise can-
not be found (or for purposes of related
buyer and seller transactions (see
§152.103 (j)(2)(1)(A)) regardless of wheth-
er identical merchandise can be found),
merchandise identical in all respects
to, and produced in the same country
as, but not produced by the same per-
son as, the merchandise being ap-
praised, may be treated as ‘‘identical
merchandise’. ‘‘Identical merchan-
dise’” does not include merchandise
that incorporates or reflects any engi-
neering, development, artwork, design
work, or plan or sketch supplied free or
at reduced cost by the buyer of the
merchandise for use in connection with
the production or sale for export to the
United States of the merchandise, and
is not an assist because undertaken
within the United States.

(e) Packing costs. ‘‘Packing costs”
means the cost of all containers (exclu-
sive of instruments of international
traffic) and coverings of whatever na-
ture and of packing, whether for labor
or materials, used in placing merchan-
dise in condition, packed ready for
shipment to the United States.

(f) Price actually paid or payable.
“Price actually paid or payable’ means
the total payment (whether direct or
indirect, and exclusive of any charges,
costs, or expenses incurred for trans-
portation, insurance, and related serv-
ices incident to the international ship-
ment of the merchandise from the
country of exportation to the place of
importation in the United States)
made, or to be made, for imported mer-
chandise by the buyer to, or for the
benefit of, the seller.

(g) Related persons. ‘‘Related persons”
means: (1) Members of the same family,
including brothers and sisters (whether
by whole or half blood), spouse, ances-
tors, and lineal descendants.

(2) Any officer or director of an orga-
nization, and that organization.

214



U.S. Customs and Border Protection, DHS; Treasury

(3) An officer or director of an organi-
zation and an officer or director of an-
other organization, if each individual
also is an officer or director in the
other organization.

(4) Partners.

(5) Employer and employee.

(6) Any person directly or indirectly
owning, controlling, or holding with
power to vote, five percent or more of
the outstanding voting stock or shares
of any organization, and that organiza-
tion.

(7) Two or more persons directly or
indirectly controlling, controlled by,
or under common control with, any
person.

(h) Same class or kind. ‘‘Merchandise
of the same class or kind’ means mer-
chandise (including, but not limited to,
identical merchandise and similar mer-
chandise) within a group or range of
merchandise produced by a particular
industry or industry sector.

(i) Similar merchandise. ‘‘Similar mer-
chandise” means merchandise pro-
duced in the same country and by the
same person as the merchandise being
appraised, like the merchandise being
appraised in characteristics and com-
ponent material, and commercially
interchangeable with the merchandise
being appraised. If similar merchandise
cannot be found (or for purposes of re-
lated buyer and seller transactions (see
§152.103 (j)(2)(i)(A)) regardless of wheth-
er similar merchandise can be found),
merchandise produced in the same
country as, but not produced by the
same person as, the merchandise being
appraised, like the merchandise being
appraised in characteristics and com-
ponent material, and commercially
interchangeable with the merchandise
being appraised, may be treated as
“‘similar merchandise’. ‘‘Similar mer-
chandise” does not include merchan-
dise that incorporates or reflects any
engineering, development, artwork, de-
sign work, or plan or sketch supplied
free or at reduced cost by the buyer of
the merchandise for use in connection
with the production or the sale for ex-
port to the United States of the mer-
chandise, and is not an assist because
undertaken within the United States.

(3) Sufficient information. ‘‘Sufficient
information” means information that
establishes the accuracy of:

§152.103

(1) Any amount:

(i) Added under §152.103(b) to the
price actually paid or payable;

(ii) Deducted under §152.105(d) as
profit or general expenses or value
from further processing, or

(iii) Added under §152.106(b) as profit
or general expenses; or

(2) Any difference taken into account
under §152.103(j)(2)(ii); or

(3) Any adjustment made
§152.104(d).

(k) Unit price in greatest aggregate
quantity. ““Unit price at which mer-
chandise is sold in the greatest aggre-
gate quantity’” means the unit price at
which the ‘‘merchandise concerned’ is
sold to unrelated persons at the first
commercial level after importation (in
cases to which §152.105(c)(1) and (2)
apply), or after further processing (in
cases to which §152.105(c)(3) applies), at
which the sales take place in a total
volume greater than the total volume
sold at any other unit price and suffi-
cient to establish the unit price.

[T.D. 81-7, 46 FR 2600, Jan. 12, 1981, as amend-
ed by T.D. 97-82, 62 FR 51771, Oct. 3, 1997]

under

§152.103 Transaction value.

(a) Price actually paid or payable—(1)
General. In determining transaction
value, the price actually paid or pay-
able will be considered without regard
to its method of derivation. It may be
the result of discounts, increases, or
negotiations, or may be arrived at by
the application of a formula, such as
the price in effect on the date of export
in the London Commodity Market. The
word ‘‘payable’ refers to a situation in
which the price has been agreed upon,
but actual payment has not been made
at the time of importation. Payment
may be made by letters of credit or ne-
gotiable instruments and may be made
directly or indirectly.

Example 1. In a transaction with foreign
Company X, a U.S. firm pays Company X
$10,000 for a shipment of meat products,
packed ready for shipment to the United
States. No selling commission, assist, roy-
alty, or license fee is involved. Company X is
not related to the U.S. purchaser and im-
poses no condition or limitation on the
buyer.

The customs value of the imported meat
products is $10,000—the transaction value of
the imported merchandise.
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Example 2. A foreign shipper sold merchan-
dise at $100 per unit to a U.S. importer. Sub-
sequently, the foreign shipper increased its
price to $110 per unit. The merchandise was
exported after the effective date of the price
increase. The invoice price of $100 was the
price originally agreed upon and the price
the U.S. importer actually paid for the mer-
chandise.

How should the merchandise be appraised?

Actual transaction value of $100 per unit
based on the price actually paid or payable.

Example 3. A foreign shipper sells to U.S.
wholesalers at one price and to U.S. retailers
at a higher price. The shipment undergoing
appraisement is a shipment to a U.S. re-
tailer. There are continuing shipments of
identical and similar merchandise to U.S.
wholesalers.

How should the merchandise be appraised?

Actual transaction value based on the
price actually paid or payable by the re-
tailer.

Example 4. Company X in the United States
pay $2,000 to Y Toy Factory abroad for a
shipment of toys. The $2,000 consists of $1,850
for the toys and $150 for ocean freight and in-
surance. Y Toy Factory would have charged
Company X $2,200 for the toys; however, be-
cause Y owed Company X $350, Y charged
only $1,850 for the toys. What is the trans-
action value?

The transaction value of the imported mer-
chandise is $2,200, that is, the sum of the
$1,850 plus the $350 indirect payment. Be-
cause the transaction value excludes C.L.F.
charges, the $150 ocean freight and insurance
charge is excluded.

Example 5. A seller offers merchandise at
$100, less a 2% discount for cash. A buyer re-
mits $98 cash, taking advantage of the cash
discount.

The transaction value is $98, the price ac-
tually paid or payable.

(2) Indirect payment. An indirect pay-
ment would include the settlement by
the buyer, in whole or in part, of a debt
owed by the seller, or where the buyer
receives a price reduction on a current
importation as a means of settling a
debt owed him by the seller. Activities
such as advertising, undertaken by the
buyer on his own account, other than
those for which an adjustment is pro-
vided in §152.103(b), will not be consid-
ered an indirect payment to the seller
though they may benefit the seller.
The costs of those activities will not be
added to the price actually paid or pay-
able in determining the customs value
of the imported merchandise.

(3) Assembled merchandise. The price
actually paid or payable may represent
an amount for the assembly of im-
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ported merchandise in which the seller
has no interest other than as the as-
sembler. The price actually paid or
payable in that case will be calculated
by the addition of the value of the com-
ponents and required adjustments to
form the basis for the transaction
value.

Example 1. The importer previously has
supplied an unrelated foreign assembler with
fabricated components ready for assembly
having a value or cost at the assembler’s
plant of $1.00 per unit. The importer pays the
assembler 50¢ per unit for the assembly. The
transaction value for the assembled unit is
$1.50.

Example 2. Same facts as Example 1 above
except the U.S. importer furnishes to the for-
eign assembler a tooling assist consisting of
a tool acquired by the importer at $1,000. The
transportation expenses to the foreign as-
sembler’s plant for the tooling assist equal
$100. The transaction value for the assembled
unit would be $1.50 per unit plus a pro rata
share of the tooling assist valued at $1,100.

(4) Rebate. Any rebate of, or other de-
crease in, the price actually paid or
payable made or otherwise effected be-
tween the buyer and seller after the
date of importation of the merchandise
will be disregarded in determining the
transaction value under §152.103(b).

(b) Foreign inland freight and other in-
land charges incident to the international
shipment of merchandise—(i) Ex-factory
sales. If the price actually paid or pay-
able by the buyer to the seller for the
imported merchandise does not include
a charge for foreign inland freight and
other charges for services incident to
the international shipment of mer-
chandise (an ex-factory price), those
charges will not be added to the price.

(i1) Sales other than ex-factory. As a
general rule, in those situations where
the price actually paid or payable for
imported merchandise includes a
charge for foreign inland freight,
whether or not itemized separately on
the invoices or other commercial docu-
ments, that charge will be part of the
transaction value to the extent in-
cluded in the price. However, charges
for foreign inland freight and other
services incident to the shipment of
the merchandise to the United States
may be considered incident to the
international shipment of that mer-
chandise within the meaning of
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§152.102(f) if they are identified sepa-
rately and they occur after the mer-
chandise has been sold for export to the
United States and placed with a carrier
for through shipment to the United
States.

(iii) Ewvidence of sale for export and
placement for through shipment. A sale
for export and placement for through
shipment to the United States under
paragraph (a)(5)(ii) of this section shall
be established by means of a through
bill of lading to be presented to the
port director. Only in those situations
where it clearly would be impossible to
ship merchandise on a through bill of
lading (e.g., shipments via the seller’s
own conveyance) will other docu-
mentation satisfactory to the port di-
rector showing a sale for export to the
United States and placement for
through shipment to the United States
be accepted in lieu of a through bill of
lading.

(iv) Erroneous and false information.
This regulation shall not be construed
as prohibiting Customs from making
appropriate additions to the dutiable
value of merchandise in instances
where verification reveals that foreign
inland freight charges or other charges
for services incident to the inter-
national shipment of merchandise have
been overstated.

(b) Additions to price actually paid or
payable. (1) The transaction value of
imported merchandise is the price ac-
tually paid or payable for the merchan-
dise when sold for exportation to the
United States, plus amounts equal to:

(i) The packing costs incurred by the
buyer with respect to the imported
merchandise;

(ii) Any selling commission incurred
by the buyer with respect to the im-
ported merchandise;

(iii) The value, apportioned as appro-
priate, of any assist;

(iv) Any royalty or license fee related
to the imported merchandise that the
buyer is required to pay, directly or in-
directly, as a condition of the sale of
the imported merchandise for expor-
tation to the United States; and

(v) The proceeds of any subsequent
resale, disposal, or use of the imported
merchandise that accrue, directly or
indirectly, to the seller.

§152.103

(2) The price actually paid or payable
for imported merchandise will be in-
creased by the amounts attributable to
the items (and no others) described in
paragraphs (b)(1) (i) through (v) of this
section to the extent that each amount
is not otherwise included within the
price actually paid or payable, and is
based on sufficient information. If suf-
ficient information is not available, for
any reason, with respect to any
amount referred to in this section, the
transaction value will be treated as one
that cannot be determined.

(3) Interpretative mote. A royalty is
paid on the basis of the price in a sale
in the United States of a gallon of a
particular product imported by the
pound and transformed into a solution
after importation. If the royalty is
based partially on the imported mer-
chandise and partially on other factors
which have nothing to do with the im-
ported merchandise (such as if the im-
ported merchandise is mixed with do-
mestic ingredients and is no longer sep-
arately identifiable, or if the royalty
cannot be distinguished from special fi-
nancial arrangements between the
buyer and the seller), it would be inap-
propriate to attempt to make an addi-
tion for the royalty. However, if the
amount of this royalty is based only on
the imported merchandise and can be
readily quantified, an addition to the
price actually paid or payable will be
made.

(c) Sufficiency of information. Addi-
tions to the price actually paid or pay-
able will be made only if there is suffi-
cient information to establish the ac-
curacy of the additions and the extent
to which they are not included in the
price.

(d) Assist. If the value of an assist is
to be added to the price actually paid
or payable, or to be used as a compo-
nent of computed value, the port direc-
tor shall determine the value of the as-
sist and apportion that value to the
price of the imported merchandise in
the following manner:

(1) If the assist consist of materials,
components, parts, or similar items in-
corporated in the imported merchan-
dise, or items consumed in the produc-
tion of the imported merchandise, ac-
quired by the buyer from an unrelated
seller, the value of the assist is the
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cost of its acquisition. If the assist
were produced by the buyer or a person
related to the buyer, its value would be
the cost of its production. In either
case, the value of the assist would in-
clude transportation costs to the place
of production.

(2) If the assist consists of tools, dies,
molds, or similar items used in the pro-
duction of the imported merchandise,
acquired by the buyer from an unre-
lated seller,the value of the assist is
the cost of its acquisition. If the assist
were produced by the buyer or a person
related to the buyer, its value would be
cost of its production. If the assist has
been used previously by the buyer, re-
gardless of whether it had been ac-
quired or produced by him, the original
cost of acquisition or production would
be adjusted downward to reflect its use
before its value could be determined. If
the assist were leased by the buyer
from an unrelated seller, the value of
the assist would be the cost of the
lease. In either case, the value of the
assist would include transportation
costs to the place of production. Re-
pairs or modifications to an assist may
increase its value.

Example 1. A U.S. importer supplied de-
tailed designs to the foreign producer. These
designs were necessary to manufacture the
merchandise. The U.S. importer bought the
designs from an engineering company in the
U.S. for submission to his foreign supplier.

Should the appraised value of the merchan-
dise include the value of the assist?

No, design work undertaken in the U.S.
may not be added to the price actually paid
or payable.

Example 2. A U.S. importer supplied molds
free of charge to the foreign shipper. The
molds were necessary to manufacture mer-
chandise for the U.S. importer. The U.S. im-
porter had some of the molds manufactured
by a U.S. company and others manufactured
in a third country.

Should the appraised value of the merchan-
dise include the value of the molds?

Yes. It is an addition required to be made
to transaction value.

(e) Apportionment. (1) The apportion-
ment of the value of assists to im-
ported merchandise will be made in a
reasonable manner appropriate to the
circumstances and in accordance with
generally accepted accounting prin-
ciples. The method of apportionment
actually accepted by Customs will de-
pend upon the documentation sub-
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mitted by the importer. If the entire
anticipated production using the assist
is for exportation to the United States,
the total value may be apportioned
over (i) the first shipment, if the im-
porter wishes to pay duty on the entire
value at once, (ii) the number of units
produced up to the time of the first
shipment, or (iii) the entire anticipated
production. In addition to these three
methods, the importer may request
some other method of apportionment
in accordance with generally accepted
accounting principles. If the antici-
pated production is only partially for
exportation to the United States, or if
the assist is used in several countries,
the method of apportionment will de-
pend upon the documentation sub-
mitted by the importer.

(2) Interpretative mnote. An importer
provides the producer with a mold to
be used in the production of the im-
ported merchandise and contracts to
buy 10,000 units. By the time of arrival
of the first shipment of 1,000 units, the
producer has already produced 4,000
units. The importer may request Cus-
toms to apportion the value of the
mold over 1,000, 4,000, 10,000 units, or
any other figure which is in accordance
with generally accepted accounting
principles.

(f) Royalties or license fees. Royalties
or license fees for patents covering
processes to manufacture the imported
merchandise generally will be dutiable.
Royalties or license fees paid to third
parties for use, in the United States, of
copyrights and trademarks related to
the imported merchandise generally
will be considered selling expenses of
the buyer and not dutiable. The duti-
able status of royalties or license fees
paid by the buyer will be determined in
each case and will depend on (1) wheth-
er the buyer was required to pay them
as a condition of sale of the merchan-
dise for exportation to the United
States, and (2) to whom and under what
circumstances they were paid. Pay-
ments made by the buyer to a third
party for the right to distribute or re-
sell the imported merchandise will not
be added to the price actually paid or
payable for the imported merchandise
if the payments are not a condition of
the sale of the merchandise for expor-
tation to the United States.
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Example. A foreign producer sold merchan-
dise to an unrelated U.S. importer. The U.S.
importer pays a royalty to an unrelated
third party for the right to manufacture and
sell a product made in part from the im-
ported merchandise. The royalty is based on
the selling price of the further-manufactured
product in the U.S.

Is the license fee part of the appraised
value? No. The license fee is not a condition
of the sale of the imported merchandise for
export to the U.S.

(g) Proceeds of subsequent resale. Addi-
tions to the price actually paid or pay-
able will be made for the value of any
part of the proceeds of any subsequent
resale, disposal, or use of the imported
merchandise that accrues directly or
indirectly to the seller. Dividends or
other payments from the buyer to the
seller which do not relate directly to
the imported merchandise will not be
added to the price actually paid or pay-
able. Whether any addition would be
made will depend on the facts of the
particular case.

Example. A buyer contracts to import a
new product. Not knowing whether the prod-
uct ultimately will sell in the United States,
the buyer agrees to pay the seller initially $1
per unit with an additional $1 per unit to be
paid upon the sale of each unit in the United
States. Assuming the resale price in the
United States can be determined in a reason-
able period of time, the transaction value of
each unit would be $2. Otherwise, the trans-
action value could not be determined for
want of sufficient information.

(h) Right to reproduce. Charges for the
right to reproduce the imported mer-
chandise in the United States will not
be added to the price actually paid or
payable. The right to reproduce de-
notes that an idea or an original work
is incorporated in, or reflected by, the
imported merchandise, and the right is
reserved to reproduce that idea or work
in other merchandise by using the im-
ported merchandise. The concept of the
right to reproduce relates only to the
following classes of merchandise: origi-
nals or copies of artistic or scientific
works; originals or copies of models
and industrial drawings; model ma-
chines and prototypes; and plant and
animal species.

Example. The importer purchases a paint-
ing. By purchasing the painting, the owner
possesses the right to resell, lease, or other-
wise place it on display. Absent an agree-
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ment to the contrary, he does not possess the
right to reproduce copies of the painting.
Fees paid for the right to reproduce the
painting would not be dutiable.

(i) Exclusions from transaction value.
The transaction value of imported mer-
chandise does not include any of the
following, if identified separately from
the price actually paid or payable and
from any cost or other item referred to
in paragraph (b) of this section:

(1) Any reasonable cost or charge
that is incurred for—

(i) The construction, erection, assem-
bly, or maintenance of, or the tech-
nical assistance provided with respect
to, the merchandise after its importa-
tion into the United States; or

(ii) The transportation of the mer-
chandise after its importation.

(2) The customs duties and other Fed-
eral taxes currently payable on the im-
ported merchandise by reason of its im-
portation, and any Federal excise tax
on, or measured by the value of, the
merchandise for which vendors in the
United States ordinarily are liable.

Example. A foreign shipper sells a piece of
equipment to a U.S. buyer. The total con-
tract price for the equipment includes tech-
nical assistance in the U.S. The equipment
cannot be purchased without the technical
assistance, but the contract provides a
breakdown of costs.

Should the appraised value include the
technical assistance? No, transaction value
does not include any reasonable costs for
construction, erection, assembly, mainte-
nance of, or technical assistance, for the im-
ported merchandise after its importation
into the U.S., the cost of which can be accu-
rately identified as being separate from the
price actually paid or payable for the mer-
chandise to which they relate.

(j) Limitations on use of transaction
value—(1) In general. The transaction
value of imported merchandise will be
the appraised value only if:

(i) There are no restrictions on the
disposition or use of the imported mer-
chandise by the buyer, other than re-
strictions which are imposed or re-
quired by law, limit the geographical
area in which the merchandise may be
resold, or do not affect substantially
the value of the merchandise;
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(ii) The sale of, or the price actually
paid or payable for, the imported mer-
chandise is not subject to any condi-
tion or consideration for which a value
cannot be determined;

(iii) No part of the proceeds of any
subsequent resale, disposal, or use of
the imported merchandise by the buyer
will accrue directly or indirectly to the
seller, unless an appropriate adjust-
ment can be made under paragraph
(b)(1)(v) of this section; and

(iv) The buyer and seller are not re-
lated, or the buyer and seller are re-
lated but the transaction value is ac-
ceptable.

(2) Related person transactions. (i) The
transaction value between a related
buyer and seller is acceptable if an ex-
amination of the circumstances of sale
indicates that their relationship did
not influence the price actually paid or
payable, or if the transaction value of
the imported merchandise closely ap-
proximates:

(A) The transaction value of identical
merchandise; or of similar merchan-
dise, in sales to unrelated buyers in the
United States; or

(B) The deductive value or computed
value of identical merchandise, or of
similar merchandise; and

(C) Each value referred to in para-
graph (j)(2)(i) (A) and (B) of this section
that is used for comparison relates to
merchandise that was exported to the
United States at or about the same
time as the imported merchandise.

(ii) In applying the values used for
comparison, differences with respect to
the sales involved will be taken into
account if based on sufficient informa-
tion supplied by the buyer or otherwise
available to Customs and if the dif-
ferences relate to:

(A) Commercial levels;

(B) Quantity levels;

(C) The costs, commissions, values,
fees, and proceeds described in para-
graph (b) of this section; and

(D) The costs incurred by the seller
in sales in which the seller and the
buyer are not related that are not in-
curred by the seller in sales in which
the seller and the buyer are related.

(k) Restrictions and conditions on sale.
(1) A restriction placed on the buyer of
imported merchandise that does not af-
fect substantially its wvalue will not
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prevent transaction value from being
accepted as the appraised value.

(i) Interpretative mnote. A seller re-
quires a buyer of automobiles not to
sell or exhibit them before a fixed date
that represents the beginning of a
model year.

(2) The transaction value will not be
accepted as the appraised value if the
sale of, or the price actually paid or
payable for, the merchandise is subject
to a condition or consideration for
which a value cannot be determined.

(1) Interpretative note 1. The seller es-
tablishes the price of the imported
merchandise on condition that the
buyer also will buy other merchandise
in specified quantities.

(ii) Interpretative note 2. The price of
the imported merchandise is dependent
upon the price or prices at which the
buyer of the merchandise sells other
merchandise to the seller of the mer-
chandise.

(iii) Interpretative note 3. The price of
the imported merchandise is estab-
lished on the basis of a form of pay-
ment extraneous to the merchandise,
such as where the merchandise is to be
further processed by the buyer, and has
been provided by the seller on condi-
tion that he will receive a specified
quantity of the finished merchandise.

(1) Related buyer and seller—(1) Valida-
tion of transaction. The port director
shall not disregard a transaction value
solely because the buyer and seller are
related. There will be related person
transactions in which validation of the
transaction value, using the procedures
contained in §152.103(j)(2), may not be
necessary.

(i) Interpretative note 1. Customs may
have previously examined the relation-
ship or may already have sufficient de-
tailed information concerning the
buyer and seller to be satisfied that the
relationship did not influence the price
actually paid or payable. In such case,
if Customs has no doubts about the ac-
ceptability of the price, the price will
be accepted without requesting further
information from the importer. If Cus-
toms does have doubts about the ac-
ceptability of the price and is unable to
accept the transaction value without
further inquiry, the importer will be
given an opportunity to supply such
further detailed information as may be
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necessary to enable Customs to exam-
ine the circumstances of the sale. In
this context, Customs will examine rel-
evant aspects of the transaction, in-
cluding the way in which the buyer and
seller organize their commercial rela-
tions and the way in which the price in
question was arrived at in order to de-
termine whether the relationship influ-
enced the price.

(ii) Interpretative note 2. If it is shown
that the buyer and seller, although re-
lated, buy from and sell to each other
as if they were not related, this will
demonstrate that the price has not
been influenced by the relationship,
and the transaction value will be ac-
cepted. If the price has been settled in
a manner consistent with the normal
pricing practices of the industry in
question, or with the way the seller
settles prices for sales to buyers who
are not related to him, this will dem-
onstrate that the price has not been in-
fluenced by the relationship.

(iii) Interpretative note 3. If it is shown
that the price is adequate to ensure re-
covery of all costs plus a profit which
is equivalent to the firm’s overall prof-
it realized over a representative period
of time (e.g., on an annual basis), in
sales of merchandise of the same class
or kind, this would demonstrate that
the price has not been influenced.

Example. A foreign seller sells merchandise
to a related U.S. importer. The foreign seller
does not sell identical merchandise or simi-
lar merchandise to any unrelated parties.
The transaction between the foreign seller
and the U.S. importer is determined by Cus-
toms to be unaffected by the relationship.

How should the merchandise be appraised?

Transaction value based on the price actu-
ally paid or payable. A transaction value be-
tween a related buyer and seller is accept-
able if the relationship did not affect the
price actually paid or payable. This is so
even if similar merchandise is being sold at
a higher price, which includes a higher per-
centage for profit and general expenses.

(2) Test values. (i) The importer or the
buyer may demonstrate that the trans-
action value in a related person trans-
action is acceptable by showing that
the value ‘‘closely approximates’ any
one of the test values provided in
§152.103(j)(2)(i). The factors that will be
examined to determine if the trans-
action value closely approximates a
test value include:
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(A) The nature of the imported mer-
chandise and the industry,

(B) The season in which the merchan-
dise is imported,

(C) Whether the difference in value is
commercially significant, and

(D) Whether the difference in value is
attributable to internal transport costs
in the country of exportation.

(ii) Because these factors may vary,
Customs will not be able to apply a
uniform standard, such as a fixed per-
centage, in each case. A small dif-
ference in value in a case involving one
type of imported merchandise may be
unacceptable, although a large dif-
ference in a case involving another
type may be acceptable, in determining
if the transaction value closely ap-
proximates any of the test values. Cus-
toms will be consistent in determining
if one value ‘‘closely approximates”
another value. The same approach will
be taken if Customs considers a trans-
action value that is higher than any of
the enumerated test values as will be
taken if the transaction value is lower
than any of the test values.

Example. In applying any of the test values,
if the transaction value in the sale under
consideration is rejected because 95 does not
closely approximate 100, then a transaction
value for the sale of the same merchandise at
105 occurring at or about the same time like-
wise would have to be rejected. Similarly, if
103 were considered to closely approximate
100, a transaction value of 97 likewise would
closely approximate 100.

(iii) If one of the test values provided
in §152.103(j)(2)(1) has been found to be
appropriate, the port director shall not
seek to determine if the relationship
between the buyer and seller influenced
the price. If the port director already
has sufficient information to be satis-
fied, without further detailed inquiries,
that one of the test values is appro-
priate, he shall not require the im-
porter to demonstrate that the test
value is appropriate.

(m) Rejection of transaction value.
When Customs has grounds for reject-
ing the transaction value declared by
an importer and that rejection in-
creases the duty liability, the port di-
rector shall inform the importer of the
grounds for the rejection. The importer
will be afforded 20 days to respond in
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writing to the port director if in dis-
agreement. This procedure will not af-
fect or replace the administrative rul-
ing procedures contained in part 177 of
this chapter, or any other Customs pro-
cedures.

[T.D. 81-7, 46 FR 2600, Jan. 12, 1981, as amend-
ed by T.D. 84-235, 49 FR 46888, Nov. 29, 1984]

§152.104 Transaction value of iden-
tical merchandise and similar mer-
chandise.

(a) General. The transaction value of
identical merchandise, or of similar
merchandise, is the transaction value
(acceptable as the appraised value
under §152.103 but adjusted under para-
graph (e) of this section) of imported
merchandise that is—

(1) With respect to the merchandise
being appraised, either identical mer-
chandise, or similar merchandise; and

(2) Exported to the United States at
or about the time that the merchandise
being appraised is exported to the
United States.

(b) Identical merchandise. Minor dif-
ferences in appearance will not pre-
clude otherwise conforming merchan-
dise from being considered ‘‘identical’’.
See §152.102(d).

(c) Similar merchandise. The quality of
the merchandise, its reputation, and
the existence of a trademark will be
factors considered to determine wheth-
er merchandise is ‘‘similar’. See
§152.102(i).

(d) Commercial level and quantity.
Transaction values determined under
this section will be based on sales of
identical merchandise, or similar mer-
chandise, at the same commercial level
and in substantially the same quantity
as the sales of the merchandise being
appraised. If no such sale is found,
sales of identical merchandise, or simi-
lar merchandise, at either a different
commercial level or in different quan-
tities, or both, will be used, but ad-
justed to take account of that dif-
ference. Any adjustment made under
this section will be based on ‘‘sufficient
information”. See §152.102(j). If in ap-
plying this section to any merchandise,
two or more transaction values for
identical merchandise, or for similar
merchandise, are determined, the mer-
chandise will be appraised on the basis
of the lower or lowest of those values.

19 CFR Ch. | (4-1-13 Edition)

(e) Adjustments. (1) Adjustments for
identical merchandise, or similar mer-
chandise, because of different commer-
cial levels or quantities, or both,
whether leading to an increase or de-
crease in the value, will be made only
on the basis of sufficient information;
e.g., valid price lists containing prices
referring to different levels or quan-
tities.

(2) Interpretative note. If the imported
merchandise being valued consists of a
shipment of 10 units and the only iden-
tical imported merchandise for which a
transaction value exists involved a sale
of 500 units, and it is recognized that
the seller grants quantity discounts,
the required adjustment may be ac-
complished by resorting to the seller’s
price list and using that price applica-
ble to a sale of 10 units. This does not
require that a sale had to have been
made in quantities of 10 as long as the
price list has been established as being
bona fide through sales at other quan-
tities. In the absence of such an objec-
tive measure, however, the determina-
tion of a customs value under the pro-
visions for transaction value of iden-
tical or similar merchandise is not ap-
propriate.

§152.105 Deductive value.

(a) Merchandise concerned. For the
purposes of deductive value, ‘‘mer-
chandise concerned’” means the mer-
chandise being appraised, identical
merchandise, or similar merchandise.

(b) Merchandise of the same class or
kind. For the purposes of deductive
value, ‘‘merchandise of the same class
or kind” includes merchandise im-
ported from the same country as well
as other countries as the merchandise
being appraised.

(c) Prices. The deductive value of the
merchandise being appraised is which-
ever of the following prices (as ad-
justed under paragraph (d) of this sec-
tion) is appropriate depending upon
when and in what condition the mer-
chandise concerned is sold in the
United States:

(1) If the merchandise concerned is
sold in the condition as imported at or
about the date of importation of the
merchandise being appraised, the price
is the unit price at which the merchan-
dise concerned is sold in the greatest
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aggregate quantity at or about such
date.

(2) If the merchandise concerned is
sold in the condition as imported but
not sold at or about the date of impor-
tation of the merchandise being ap-
praised, the price is the unit price at
which the merchandise concerned is
sold in the greatest aggregate quantity
after the date of importation of the
merchandise being appraised but before
the close of the 90th day after the date
of such importation.

(3) If the merchandise concerned was
not sold in the condition as imported
and not sold before the close of the 90th
day after the date of importation of the
merchandise being appraised, the price
is the unit price at which the merchan-
dise being appraised, after further proc-
essing, is sold in the greatest aggregate
quantity before the 180th day after the
date of such importation. This provi-
sion will apply to appraisement of mer-
chandise only if the importer so elects
at the time of filing the entry sum-
mary.

(d) Deductions from price. The price
determined under paragraph (c) of this
section will be reduced by an amount
equal to:

(1) Any commission usually paid or
agreed to be paid, or the addition usu-
ally made for profit and general ex-
penses, in connection with sales in the
United States of imported merchandise
that is of the same class or kind, re-
gardless of the country of exportation,
as the merchandise concerned;

(2) The actual costs and associated
costs of transportation and insurance
incurred with respect to international
shipments of the merchandise con-
cerned from the country of exportation
to the United States;

(3) The usual costs and associated
costs of transportation and insurance
incurred with respect to shipments of
the merchandise concerned from the
place of importation to the place of de-
livery in the United States, if those
costs are not included as a general ex-
pense under paragraph (d)(1) of this
section;

(4) The customs duties and other Fed-
eral taxes currently payable on the
merchandise concerned by reason of its
importation, and any Federal excise
tax on, or measured by the value of,
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the merchandise for which vendors in
the United States ordinarily are liable;
and

(5) But only in the case of price de-
termined under paragraph (c)(3) of this
section, the value added by the proc-
essing of the merchandise after impor-
tation to the extent that the value is
based on sufficient information relat-
ing to the cost of that processing.

(e) Profit and general expenses, special
rules. (1) The deduction made for profit
and general expenses (taken as a
whole) will be based upon the import-
er’s profit and general expenses, unless
the profit and general expenses are in-
consistent with those reflected in sales
in the United States of imported mer-
chandise of the same class or kind from
all countries, in which case the deduc-
tion will be based on the usual profit
and general expenses reflected in those
sales, as determined from sufficient in-
formation. Any State or local tax im-
posed on the importer with respect to
the sale of imported merchandise will
be treated as a general expense.

(2) In determining deductions for
commissions and usual profit and gen-
eral expenses, sales in the United
States of the narrowest group or range
of imported merchandise of the same
class or Kkind, including the merchan-
dise being appraised, for which suffi-
cient information can be provided, will
be examined.

(f) Packing costs. The price deter-
mined under paragraph (c) of this sec-
tion will be increased, but only to the
extent that the costs are not otherwise
included, by an amount equal to the
packing costs incurred by the importer
or the buyer with respect to the mer-
chandise concerned.

(g) Assists. For purposes of deter-
mining deductive value, any sale to a
person who supplies any assist for use
in connection with the production or
sale for export of the merchandise con-
cerned will be disregarded.

(h) Unit price in greatest aggregate
quantity. The unit price will be estab-
lished after a sufficient number of
units have been sold to an unrelated
person. The unit price to be used when
the units have been sold in different
quantities will be that at which the
total volume sold is greater than the
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total volume sold at any other unit
price.

(1) Interpretative note 1. Merchandise
is sold to an unrelated person from a
price list which grants favorable unit
prices for purchases made in larger
quantities:

Total
Unit ity
: ni
Sale quantity price Number of sales sold at
each
price
1-10 units ... $100 | 10 sales of 5 units ........... 65
5 sales of 3 units.
11-25 units 95 | 5 sales of 11 units ........... 55
Over 25 90 | 1 sale of 30 units ............. 80
units.
1 sale of 50 units .............

The greatest number of units sold at a
price is 80; therefore, the unit price in
the greatest aggregate quantity is $90.

(2) Interpretative note 2. Two sales to
unrelated persons occur: in the first
sale, 500 units are sold at a price of $95
each; in the second sale, 400 units are
sold at a price of $90 each. In this ex-
ample, the greatest number of units
sold at a particular price is 500; there-
fore, the unit price in the greatest ag-
gregate quantity is $95.

(3) Interpretative note 3. Various quan-
tities are sold to unrelated persons at
various prices:

(I) SALES
Sale quantity Unit price
40 units ........ $100
30 units ........ 90
15 units ... 100
50 units ... 95
25 units ... 105
35 units . . 90
5 units .......... . 100
() TOTALS
Total quantity sold Unit price
65 . $90
50 . 95
60 . 100
25 . 105

In this example, the greatest number of
units sold at a particular price is 65;
therefore, the unit price in the greatest
aggregate quantity is $90.

(i) Further processing—(1) Quantified
data. If merchandise has undergone fur-
ther processing after its importation
into the United States and the im-

19 CFR Ch. | (4-1-13 Edition)

porter elects the method specified in
paragraph (c)(3) of this section, deduc-
tions made for the value added by that
processing will be based on objective
and quantifiable data relating to the
cost of the work performed. Accepted
industry formulas, recipes, methods of
construction, and other industry prac-
tices would form the basis for the de-
duction. That deduction also will re-
flect amounts for spoilage, waste, or
scrap derived from the further proc-
essing.

(2) Loss of identity. If the imported
merchandise loses its identity as a re-
sult of further processing, the method
specified in paragraph (c)(3) of this sec-
tion will not be applicable unless the
value added by the processing can be
determined accurately without unrea-
sonable difficulty for either importers
or Customs. If the imported merchan-
dise maintains its identity but forms a
minor element of the merchandise sold
in the United States, the use of para-
graph (c)(3) of this section will be un-
justified. The port director shall review
each case involving these issues on its
merits.

Example. A foreign shipper sells merchan-
dise to a related U.S. importer. The foreign
shipper does not sell to any unrelated per-
son. The transaction between the foreign
shipper and the U.S. importer is determined
to have been affected by the relationship.
There is no identical or similar merchandise
from the same country of production. The
U.S. importer further processes the product
and sells the finished product to an unre-
lated buyer in the U.S. within 180 days of the
date of importation. No assists from the un-
related U.S. buyer are involved, and the type
of processing involved can be accurately
costed.

How should the merchandise be appraised?

The merchandise should be appraised under
deductive value with allowances for profit
and general expenses, freight and insurance,
duties and taxes, and the cost of processing.

[T.D. 81-7, 46 FR 2600, Jan. 12, 1981, as amend-
ed by T.D. 85-123, 50 FR 29956, July 23, 1985]

§152.106 Computed value.

(a) Elements. The computed value of
imported merchandise is the sum of:

(1) The cost or value of the materials
and the fabrication and other proc-
essing of any kind employed in the pro-
duction of the imported merchandise;
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(2) An amount for profit and general
expenses equal to that usually re-
flected in sales of merchandise of the
same class or kind as the imported
merchandise that are made by the pro-
ducers in the country of exportation
for export to the United States;

(3) Any assist, if its value is not in-
cluded under paragraph (a) (1) or (2) of
this section; and

(4) The packing costs.

(b) Special rules. (1) The cost or value
of materials under paragraph (a)(1) of
this section will not include the
amount of any internal tax imposed by
the country of exportation that is di-
rectly applicable to the materials or
their disposition if the tax is remitted
or refunded upon the exportation of the
merchandise in the production of which
the materials were used.

(2) The amount for profit and general
expenses under paragraph (a)(2) of this
section will be based upon the pro-
ducer’s profit and general expenses, un-
less the producer’s profit and general
expenses are inconsistent with those
usually reflected in sales of merchan-
dise of the same class or kind as the
imported merchandise that are made
by producers in the country of expor-
tation for export to the United States.
In that case, the amount under para-
graph (a)(2) of this section will be based
on the usual profit and general ex-
penses of such producers in those sales,
as determined from ‘‘sufficient infor-
mation”. See §152.102(j).

(c) Profit and general expenses. The
amount for profit and general expenses
will be taken as a whole. If the pro-
ducer’s profit figure is low and general
expenses high, those figures taken to-
gether nevertheless may be consistent
with those usually reflected in sales of
imported merchandise of the same
class or kind.

(1) Interpretative mote 1. A product is
introduced into the United States, and
the producer accepts either no profit or
a low profit to offset the high general
expenses required to introduce the
product into this market. If the pro-
ducer can demonstrate that there is a
low profit on sales of the imported
merchandise because of peculiar com-
mercial circumstances, the actual prof-
it figures will be accepted provided the
producer has valid commercial reasons
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to justify them and his pricing policy
reflects the usual pricing policies in
the industry.

(2) Interpretative note 2. Producers
have been forced to lower prices tempo-
rarily because of an unforseeable drop
in demand, or they sell merchandise to
complement a range of merchandise
being produced in the United States
and accept a low profit to maintain
competitiveness. If the producer’s own
figures for profit and general expenses
are not consistent with those usually
reflected in sales of merchandise of the
same class or kind as the merchandise
being valued which are made in the
country of exportation for export to
the United States, the amount for prof-
it and general expenses will be based
upon reliable and quantifiable informa-
tion other than that supplied by or on
behalf of the producer of the merchan-
dise.

(d) Assists and packing costs. Com-
puted value also will include an
amount equal to the apportioned value
of any assists used in the production of
the imported merchandise and the
packing costs for the imported mer-
chandise. The value of any engineering,
development, artwork, design work,
and plans and sketches undertaken in
the United States will be included in
computed value only to the extent that
their value has been charged to the
producer. Depending on the producer’s
method of accounting, the value of as-
sists may be included (duplicated) in
the producer’s cost of materials, fab-
rication, and other processing, or in
the general expenses. If duplication oc-
curs, a separate amount for the value
of the assists will not be added to the
other elements as it is not intended
that any component of computed value
be included twice.

(e) Merchandise of same class or kind.
Sales for export to the United States of
the narrowest group or range of im-
ported merchandise, including the mer-
chandise being appraised, will be exam-
ined to determine usual profit and gen-
eral expenses. For the purpose of com-
puted value, merchandise of the same
class or kind must be from the same
country as the merchandise being ap-
praised.

Example. A foreign shipper sells merchan-
dise to a related U.S. importer. The foreign
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shipper does not sell to any unrelated per-
sons. The transaction between the foreign
shipper and the U.S. importer is determined
to have been affected by the relationship.
There is no identical or similar merchandise
from the same country of production. The
U.S. importer further processes the product
and sells the finished product to an unre-
lated buyer in the U.S. within 180 days of the
date of importation. No assists from the un-
related U.S. buyer are involved, and the type
of processing involved can be accurately
costed. The U.S. importer has requested that
the shipment be appraised under computed
value. The profit and general expenses figure
for the same class or kind of merchandise in
the country of exportation for export to the
U.S. is known.

How should the merchandise be appraised?

The merchandise should be appraised under
computed value, using the company’s profit
and general expenses if not inconsistent with
those usually reflected in sales of merchan-
dise of the same class or kind.

(f) Availability of information. (1) It
will be presumed that the computed
value of the imported merchandise can-
not be determined if:

(i) The importer is unable to provide
required computed value information
within a reasonable time, and/or

(ii) The foreign producer refuses to
provide, or is legally prevented from
providing, that information.

(2) If information other than that
supplied by or on behalf of the producer
is used to determine computed value,
the port director shall inform the im-
porter, upon written request, of:

(i) The source of the information,

(i1) The data used, and

(iii) The calculation based upon the
specified data,

if not contrary to domestic law regard-
ing disclosure of information. See also
§152.101(d).

§152.107 Value if other values cannot
be determined or used.

(a) Reasonable adjustments. If the
value of imported merchandise cannot
be determined or otherwise used for the
purposes of this subpart, the imported
merchandise will be appraised on the
basis of a value derived from the meth-
ods set forth in §§152.103 through
152.106, reasonably adjusted to the ex-
tent necessary to arrive at a value.
Only information available in the
United States will be used.

19 CFR Ch. | (4-1-13 Edition)

(b) Identical merchandise or similar
merchandise. The requirement that
identical merchandise, or similar mer-
chandise, should be exported at or
about the same time of exportation as
the merchandise being appraised may
be interpreted flexibly. Identical mer-
chandise, or similar merchandise, pro-
duced in any country other than the
country of exportation or production of
the merchandise being appraised may
be the basis for customs valuation.
Customs values of identical merchan-
dise, or similar merchandise, already
determined on the basis of deductive
value or computed value may be used.

(¢) Deductive value. The ‘90 days’’ re-
quirement for the sale of merchandise
referred to in §152.105(¢c) may be admin-
istered flexibly.

§152.108 Unacceptable bases of ap-
praisement.

For the purposes of this subpart, im-
ported merchandise may not be ap-
praised on the basis of:

(a) The selling price in the United
States of merchandise produced in the
United States;

(b) A system that provides for the ap-
praisement of imported merchandise at
the higher of two alternative values;

(c) The price of merchandise in the
domestic market of the country of ex-
portation;

(d) A cost of production, other than a
value determined under §152.106 for
merchandise that is identical merchan-
dise, or similar merchandise, to the
merchandise being appraised;

(e) The price of merchandise for ex-
port to a country other than the
United States;

(f) Minimum values for appraise-
ment;

(g) Arbitrary or fictitious values.

[T.D. 81-7, 46 FR 2600, Jan. 12, 1981, as amend-
ed by T.D. 85-123, 50 FR 29956, July 23, 1985]

PART 158—RELIEF FROM DUTIES ON
MERCHANDISE LOST, DAMAGED,
ABANDONED, OR EXPORTED

Sec.
158.0 Scope.
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