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(8) Judicial review of importers’ re-
quests. A refusal by the Headquarters
Office to consider the questions raised
by an importer in the form of a request
for internal advice may be appealed to
the Court of International Trade if the
importer demonstrates to the Court
that he would be irreparably harmed
unless given an opportunity to obtain
judicial review prior to the importa-
tion of the merchandise.

[T.D. 75-186, 40 FR 31929, July 30, 1975, as
amended by T.D. 78-394, 43 FR 49792, Oct. 25,
1978; T.D. 80-285, 45 FR 80106, Dec. 3, 1980;
T.D. 84-149, 49 FR 28699, July 16, 1984; T.D. 85—
90, 50 FR 21431, May 24, 1985; T.D. 89-74, 54 FR
31517, July 31, 1989; T.D. 02-49, 67 FR 53496,
Aug. 16, 2002]

§177.12 Modification or revocation of
interpretive rulings, protest review
decisions, and previous treatment
of substantially identical trans-
actions.

(a) General. An interpretive ruling,
which includes an internal advice deci-
sion, issued under this part, or a hold-
ing or principle covered by a protest re-
view decision issued under part 174 of
this chapter, if found to be in error or
not in accord with the current views of
Customs, may be modified or revoked
by an interpretive ruling issued under
this section. In addition, an interpre-
tive ruling issued under this section
may have the effect of modifying or re-
voking the treatment previously ac-
corded by Customs to substantially
identical transactions. A modification
or revocation under this section must
be carried out in accordance with the
notice procedures set forth in para-
graph (b) or paragraph (c) of this sec-
tion except as otherwise provided in
paragraph (d) of this section, and the
modification or revocation will take ef-
fect as provided in paragraph (e) of this
section.

(b) Interpretive rulings or protest review
decisions. Customs may modify or re-
voke an interpretive ruling or holding
or principle covered by a protest review
decision that has been in effect for less
than 60 calendar days by simply giving
written notice of the modification or
revocation to the person to whom the
original ruling was issued or whose
current transaction was the subject of
the internal advice decision or, in the
case of a protest review decision, to the
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person identified on the Customs Form
19 as the protestant or to any other
person designated to receive notice of
denial of a protest under §174.30(b) of
this chapter. However, when Customs
contemplates the issuance of an inter-
pretive ruling that would modify or re-
voke an interpretive ruling or holding
or principle covered by a protest review
decision which has been in effect for 60
or more calendar days, the following
procedures will apply:

(1) Publication of proposed action. A
notice proposing the modification or
revocation and inviting public com-
ment on the proposal will be published
in the Customs Bulletin. The notice will
refer to all previously issued interpre-
tive rulings or protest review decisions
that Customs has identified as being
the subject of the proposed action and
will invite any member of the public
who has received another interpretive
ruling or protest review decision in-
volving the issue that is the subject of
the proposed action to advise Customs
of that fact. Interested parties will
have 30 calendar days from the date of
publication of the notice to submit
written comments on the proposed
modification or revocation and to ad-
vise Customs in writing that they are
recipients of an affected interpretive
ruling or protest review decision that
was not identified in the notice.

(2) Notice of final action. In the ab-
sence of extraordinary circumstances,
within 30 calendar days after the close
of the public comment period, any sub-
mitted comments will be considered
and a final modifying or revoking no-
tice or notice of other appropriate final
action on the proposed modification or
revocation will be published in the Cus-
toms Bulletin. In addition, a written de-
cision will be issued to the person to
whom, or on whose transaction, the
original interpretive ruling was issued
or, in the case of a protest review deci-
sion, to the person identified on the
Customs Form 19 as the protestant or
to any other person designated to re-
ceive notice of denial of a protest under
§174.30(b) of this chapter. Publication
of a final modifying or revoking notice
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in the Customs Bulletin will have the ef-
fect of modifying or revoking any in-
terpretive ruling or holding or prin-
ciple covered by a protest review deci-
sion that involves merchandise or an
issue that is substantially identical in
all material respects to the merchan-
dise or issue that is the subject of the
modification or revocation, including
an interpretive ruling or holding or
principle covered by a protest review
decision that is not specifically identi-
fied in the final modifying or revoking
notice.

(c) Treatment previously accorded to
substantially identical transactions—(1)
General. The issuance of an interpretive
ruling that has the effect of modifying
or revoking the treatment previously
accorded by Customs to substantially
identical transactions must be in ac-
cordance with the procedures set forth
in paragraph (c)(2) of this section. The
following rules will apply for purposes
of determining under this section
whether a treatment was previously
accorded by Customs to substantially
identical transactions of a person:

(i) There must be evidence to estab-
lish that:

(A) There was an actual determina-
tion by a Customs officer regarding the
facts and issues involved 1in the
claimed treatment;

(B) The Customs officer making the
actual determination was responsible
for the subject matter on which the de-
termination was made; and

(C) Over a 2-year period immediately
preceding the claim of treatment, Cus-
toms consistently applied that deter-
mination on a national basis as re-
flected in liquidations of entries or rec-
onciliations or other Customs actions
with respect to all or substantially all
of that person’s Customs transactions
involving materially identical facts
and issues;

(ii) The determination of whether the
requisite treatment occurred will be
made by Customs on a case-by-case
basis and will involve an assessment of
all relevant factors. In particular, Cus-
toms will focus on the past trans-
actions to determine whether there
was an examination of the merchandise
(where applicable) by Customs or the
extent to which those transactions
were otherwise reviewed by Customs to
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determine the proper application of the
Customs laws and regulations. For pur-
poses of establishing whether the req-
uisite treatment occurred, Customs
will give diminished weight to trans-
actions involving small quantities or
values, and Customs will give no
weight whatsoever to informal entries
and to other entries or transactions
which Customs, in the interest of com-
mercial facilitation and accommoda-
tion, processes expeditiously and with-
out examination or Customs officer re-
view;

(iii) Customs will not find that a
treatment was accorded to a person’s
transactions if:

(A) The person’s own transactions
were not accorded the treatment in
question over the 2-year period imme-
diately preceding the claim of treat-
ment;

(B) The issue in question involves the
admissibility of merchandise;

(C) The person made a material false
statement or material omission in con-
nection with a Customs transaction or
in connection with the review of a Cus-
toms transaction and that statement
or omission affected the determination
on which the treatment claim is based;
or

(D) Customs advised the person re-
garding the manner in which the trans-
actions should be presented to Customs
and the person failed to follow that ad-
vice; and

(iv) The evidentiary burden as re-
gards the existence of the previous
treatment is on the person claiming
that treatment. The evidence of pre-
vious treatment by Customs must in-
clude a list of all materially identical
transactions by entry number (or other
Customs assigned number), the quan-
tity and value of merchandise covered
by each transaction (where applicable),
the ports of entry, the dates of final ac-
tion by Customs, and, if known, the
name and location of the Customs offi-
cer who made the determination on
which the claimed treatment is based.
In addition, in cases in which an entry
is liquidated without any Customs re-
view (for example, the entry is lig-
uidated automatically as entered), the
person claiming a previous treatment
must be prepared to submit to Customs
written or other appropriate evidence
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of the earlier actual determination of a
Customs officer that the person relied
on in preparing the entry and that is
consistent with the liquidation of the
entry.

(2) Notice procedures—(i) When Cus-
toms has reason to believe that a con-
templated interpretive ruling would
have the effect of modifying or revok-
ing the treatment previously accorded
by Customs to substantially identical
transactions, notice of the intent to
modify or revoke that treatment will
be published in the Customs Bulletin ei-
ther as a separate action or in connec-
tion with a proposed modification or
revocation of an interpretive ruling or
holding or principle covered by a pro-
test review decision under paragraph
(b)(1) of this section. The notice will
give interested parties 30 calendar days
from the date of publication of the no-
tice to submit written comments on
the proposed modification or revoca-
tion and will invite any member of the
public whose substantially identical
transactions have been accorded the
same treatment to advise Customs in
writing of that fact, supported by ap-
propriate details regarding those trans-
actions, within that 30-day period.
Within 30 calendar days after the close
of the public comment period, any sub-
mitted comments will be considered,
notice of the final interpretive ruling
or other final action on the proposed
modification or revocation will be pub-
lished in the Customs Bulletin. Written
confirmation of the applicability of a
final modification or revocation will be
sent to each person identified as having
had substantially identical trans-
actions that were accorded the same
treatment.

(ii) If Customs is not aware prior to
issuance that a contemplated interpre-
tive ruling would have the effect of
modifying or revoking the treatment
previously accorded by Customs to sub-
stantially identical transactions, the
interpretive ruling will be issued and
generally will be effective as provided
in §177.9. However, Customs will, upon
written application by a person claim-
ing that the interpretive ruling has the
effect of modifying or revoking the
treatment previously accorded by Cus-
toms to his substantially identical
transactions, consider delaying the ef-

19 CFR Ch. | (4-1-13 Edition)

fective date of the interpretive ruling
with respect to that person, and con-
tinue the treatment previously ac-
corded the substantially identical
transactions, pending completion of
the procedures set forth in paragraph
(¢)(2)(i) of this section.

(d) Exceptions to nmotice requirements—
(1) Publication and issuance not required.
The publication and issuance require-
ments set forth in paragraphs (b) and
(c) of this section are inapplicable in
circumstances in which a Customs po-
sition is modified, revoked or other-
wise materially affected by operation
of law or by publication pursuant to
other legal authority or by other ap-
propriate action taken by Customs in
furtherance of an order, instruction or
other policy decision of another gov-
ernmental agency or entity pursuant
to statutory or delegated authority.
Such circumstances include, but are
not limited to, the following:

(i) Adoption or amendment of a stat-
utory provision, including any change
to the Harmonized Tariff Schedule of
the United States;

(ii) Promulgation of a treaty or other
international agreement under the for-
eign affairs function of the United
States;

(iii) Issuance of a Presidential Proc-
lamation or Executive Order, or
issuance of a decision or policy deter-
mination pursuant to authority dele-
gated by the President;

(iv) Subject to the provisions of
§152.16 of this chapter, the rendering of
a judicial decision which has the effect
of overturning the Customs position;

(v) Publication of a decision in the
FEDERAL REGISTER as a result of a peti-
tion by a domestic interested party
pursuant to 19 U.S.C. 1516 (see part 175
of this chapter);

(vi) Publication of an interim or final
rule in the FEDERAL REGISTER in ac-
cordance with 5 U.S.C. 553;

(vii) Publication of a final interpreta-
tive rule in the FEDERAL REGISTER in
accordance with 5 U.S.C. 5563 following
public notice and comment procedures;
and

(viii) Publication of a final ruling in
the FEDERAL REGISTER in accordance
with 19 U.S.C. 1315(d) and §177.10(c) re-
lating to change of established and uni-
form practice.
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(2) Publication not required. In the fol-
lowing circumstances a final modifying
or revoking ruling will be issued to the
person entitled to it under paragraph
(b) or (c) of this section but Customs
Bulletin publication under paragraph
(b) or (c) of this section is not required:

(i) The modifying ruling corrects a
clerical error; or

(ii) The modifying or revoking ruling
is directed to a ruling issued under sub-
part I of part 181 of this chapter relat-
ing to advance rulings under the North
American Free Trade Agreement.

(e) Effective date and application to
transactions—(1) Rulings or decisions in
effect for less than 60 days. If an inter-
pretive ruling or holding or principle
covered by a protest review decision
that is modified or revoked under this
section had been in effect for less than
60 calendar days, the modifying or re-
voking interpretive ruling:

(i) Will be effective on its date of
issuance with respect to the specific
transaction covered by the modifying
or revoking interpretive ruling: and

(ii) Will be applicable to merchandise
entered, or withdrawn from warehouse
for consumption, on and after its date
of issuance.

(2) Rulings or decisions in effect for 60
or more days. If an interpretive ruling
or holding or principle covered by a
protest review decision that is modi-
fied or revoked under this section had
been in effect for 60 or more calendar
days, the modifying or revoking notice
will, provided that liquidation of the
entry in question has not become final,
apply to merchandise entered, or with-
drawn from warehouse for consump-
tion:

(i) Sixty calendar days after the date
of publication of the final modifying or
revoking notice in the Customs Bulletin
under paragraph (b)(2) of this section;
or

(ii) At the option of any person with
regard to that person’s transaction, on
and after the date of publication of the
final modifying or revoking notice in
the Customs Bulletin under paragraph
(b)(2) of this section.

(3) Previous treatment accorded to sub-
stantially identical transactions. A final
notice that modifies or revokes the
treatment previously accorded by Cus-
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toms to substantially identical trans-
actions:

(i) Will be effective with respect to
transactions that are substantially
identical to the transaction described
in the modifying or revoking notice 60
calendar days after the date of publica-
tion of the final modifying or revoking
notice in the Customs Bulletin under
paragraph (b)(2) or paragraph (c)(2)(i)
of this section; and

(ii) Provided that liquidation of the
entry in question has not become final,
will apply to merchandise entered, or
withdrawn from warehouse for con-
sumption:

(A) Sixty calendar days after the
date of publication of the final modi-
fying or revoking notice in the Customs
Bulletin under paragraph (b)(2) or para-
graph (¢)(2)(i) of this section; or

(B) At the option of a person who
makes a valid claim regarding previous
treatment, on and after the date of
publication of the final modifying or
revoking notice in the Customs Bulletin
under paragraph (b)(2) or paragraph
(c)(2)(1) of this section.

[T.D. 0249, 67 FR 53497, Aug. 16, 2002; 67 FR
54733, Aug. 26, 2002]

§177.13 Inconsistent CBP decisions.

(a) Generally. Certain decisions made
by CBP officials at one field location
which are inconsistent with decisions
being made by CBP officials at another
location may be brought to the atten-
tion of CBP Headquarters for resolu-
tion by a petition filed by an interested
party. The types of decisions which
may be the subject of such a petition,
a description of the parties who qualify
as interested parties, and the period of
time in which the petition may be filed
are set forth below.

(1) Inconsistent decisions subject to peti-
tion. The decisions which may be the
subject of a petition include:

(i) Decisions described in section
514(a) of the Tariff Act of 1930, as
amended (19 U.S.C. 1514(a)), made with
respect to the same, or substantially
similar, merchandise; and

(ii) Repeated decisions to conduct in-
tensified inspections or examinations
of merchandise at ports of entry.

(2) Interested Parties. The following
parties will be considered interested
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