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based on generally accepted commer-
cial practices in the country of export; 
or 

(ii) If the government in question 
does not have a system or procedure in 
place, if the system or procedure is not 
reasonable, or if the system or proce-
dure is instituted and considered rea-
sonable, but is found not to be applied 
or not to be applied effectively, the 
government in question has carried out 
an examination of actual inputs in-
volved to confirm which inputs are 
consumed in the production of the ex-
ported product, and in what amounts. 

(b) Time of receipt of benefit. In the 
case of the exemption, deferral, remis-
sion or drawback, including substi-
tution drawback, of import charges, 
the Secretary normally will consider 
the benefit as having been received: 

(1) In the case of remission or draw-
back, as of the date of exportation; 

(2) In the case of an exemption, as of 
the date of the exportation; 

(3) In the case of a deferral of one 
year or less, on the date the import 
charges became due; and (4) In the case 
of a multi-year deferral, on the anni-
versary date(s) of the deferral. 

(c) Allocation of benefit to a particular 
time period. The Secretary normally 
will allocate (expense) the benefit from 
the exemption, deferral, remission or 
drawback of import charges to the year 
in which the benefit is considered to 
have been received under paragraph (b) 
of this section. 

§ 351.520 Export insurance. 
(a) Benefit—(1) In general. In the case 

of export insurance, a benefit exists if 
the premium rates charged are inad-
equate to cover the long-term oper-
ating costs and losses of the program. 

(2) Amount of the benefit. If the Sec-
retary determines under paragraph 
(a)(1) of this section that premium 
rates are inadequate, the Secretary 
normally will calculate the amount of 
the benefit as the difference between 
the amount of premiums paid by the 
firm and the amount received by the 
firm under the insurance program dur-
ing the period of investigation or re-
view. 

(b) Time of receipt of benefit. In the 
case of export insurance, the Secretary 
normally will consider the benefit as 

having been received in the year in 
which the difference described in para-
graph (a)(2) of this section occurs. 

(c) Allocation of benefit to a particular 
time period. The Secretary normally 
will allocate (expense) the benefit from 
export insurance to the year in which 
the benefit is considered to have been 
received under paragraph (b) of this 
section. 

§ 351.521 Import substitution sub-
sidies. [Reserved] 

§ 351.522 Green light and green box 
subsidies. 

(a) Certain agricultural subsidies. The 
Secretary will treat as non- 
countervailable domestic support 
measures that are provided to certain 
agricultural products (i.e., products 
listed in Annex 1 of the WTO Agree-
ment on Agriculture) and that the Sec-
retary determines conform to the cri-
teria of Annex 2 of the WTO Agreement 
on Agriculture. See section 771(5B)(F) 
of the Act. The Secretary will deter-
mine that a particular domestic sup-
port measure conforms fully to the pro-
visions of Annex 2 if the Secretary 
finds that the measure: 

(1) Is provided through a publicly- 
funded government program (including 
government revenue foregone) not in-
volving transfers from consumers; 

(2) Does not have the effect of pro-
viding a price support to producers; 
and (3) Meets the relevant policy-spe-
cific criteria and conditions set out in 
paragraphs 2 through 13 of Annex 2. 

(b) Research subsidies. In accordance 
with section 771(5B)(B)(iii)(II) of the 
Act, the Secretary will examine the 
total eligible costs to be incurred over 
the duration of a particular project to 
determine whether a subsidy for re-
search activities exceeds 75 percent of 
the costs of industrial research, 50 per-
cent of the costs of precompetitive de-
velopment activity, or 62.5 percent of 
the costs for a project that includes 
both industrial research and 
precompetitive activity. If the Sec-
retary determines that, at some point 
over the life of a particular project, 
these relevant thresholds will be ex-
ceeded, the Secretary will treat the en-
tire amount of the subsidy as 
countervailable. 
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(c) Subsidies for adaptation of existing 
facilities to new environmental require-
ments. If the Secretary determines that 
a subsidy is given to upgrade existing 
facilities to environmental standards 
in excess of minimum statutory or reg-
ulatory requirements, the subsidy will 
not qualify for non-countervailable 
treatment under section 771(5B)(D) of 
the Act and the Secretary will treat 
the entire amount of the subsidy as 
countervailable. 

§ 351.523 Upstream subsidies. 
(a) Investigation of upstream sub-

sidies—(1) In general. Before inves-
tigating the existence of an upstream 
subsidy (see section 771A of the Act), 
the Secretary must have a reasonable 
basis to believe or suspect that all of 
the following elements exist: 

(i) A countervailable subsidy, other 
than an export subsidy, is provided 
with respect to an input product; 

(ii) One of the following conditions 
exists: 

(A) The supplier of the input product 
and the producer of the subject mer-
chandise are affiliated; 

(B) The price for the subsidized input 
product is lower than the price that 
the producer of the subject merchan-
dise otherwise would pay another seller 
in an arm’s-length transaction for an 
unsubsidized input product; or 

(C) The government sets the price of 
the input product so as to guarantee 
that the benefit provided with respect 
to the input product is passed through 
to producers of the subject merchan-
dise; and 

(iii) The ad valorem countervailable 
subsidy rate on the input product, mul-
tiplied by the proportion of the total 
production costs of the subject mer-
chandise accounted for by the input 
product, is equal to, or greater than, 
one percent. 

(b) Input product. For purposes of this 
section, ‘‘input product’’ means any 
product used in the production of the 
subject merchandise. 

(c) Competitive benefit—(1) In general. 
In evaluating whether a competitive 
benefit exists under section 771A(b) of 
the Act, the Secretary will determine 
whether the price for the subsidized 
input product is lower than the bench-
mark input price. For purposes of this 

section, the Secretary will use as a 
benchmark input price the following, 
in order of preference: 

(i) The actual price paid by, or of-
fered to, the producer of the subject 
merchandise for an unsubsidized input 
product, including an imported input 
product; 

(ii) An average price for an unsub-
sidized input product, including an im-
ported input product, based upon pub-
licly available data; 

(iii) The actual price paid by, or of-
fered to, the producer of the subject 
merchandise for a subsidized input 
product, including an imported input 
product, that is adjusted to account for 
the countervailable subsidy; 

(iv) An average price for a subsidized 
input product, including an imported 
input product, based upon publicly 
available data, that is adjusted to ac-
count for the countervailable subsidy; 
or 

(v) An unadjusted price for a sub-
sidized input product or any other sur-
rogate price deemed appropriate by the 
Secretary. 

For purposes of this section, such 
prices must be reflective of a time pe-
riod that reasonably corresponds to the 
time of the purchase of the input. 

(2) Use of delivered prices. The Sec-
retary will use a delivered price when-
ever the Secretary uses the price of an 
input product under paragraph (c)(1) of 
this section. 

(d) Significant effect—(1) Presumptions. 
In evaluating whether an upstream 
subsidy has a significant effect on the 
cost of manufacturing or producing the 
subject merchandise (see section 
771A(a)(3) of the Act), the Secretary 
will multiply the ad valorem 
countervailable subsidy rate on the 
input product by the proportion of the 
total production cost of the subject 
merchandise that is accounted for by 
the input product. If the product of 
that multiplication exceeds five per-
cent, the Secretary will presume the 
existence of a significant effect. If the 
product is less than one percent, the 
Secretary will presume the absence of 
a significant effect. If the product is 
between one and five percent, there 
will be no presumption. 
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