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buys stocks or securities and sells 
them to customers with a view to mak-
ing a profit. Persons who buy and sell 
or hold stocks or securities for invest-
ment or speculation, regardless of 
whether the buying or selling con-
stitutes a trade or business, are not 
dealers in stocks or securities. 

[45 FR 20075, Mar. 25, 1980; 45 FR 25060, Apr. 
14, 1980] 

§ 404.1084 Gain or loss from disposi-
tion of property; capital assets; tim-
ber, coal, and iron ore; involuntary 
conversion. 

(a) If you are engaged in a trade or 
business, you must, in determining 
your net earnings from self-employ-
ment, exclude any gain or loss— 

(1) That is considered a gain or loss 
from the sale or exchange of a capital 
asset; 

(2) From the cutting of timber or 
from the disposal of timber or coal, 
even if held primarily for sale to cus-
tomers, if section 631 of the Code ap-
plies to the gain or loss; 

(3) From the disposal of iron ore 
mined in the United States, even if 
held primarily for sale to customers, if 
section 631 of the Code applies to the 
gain or loss; and 

(4) From the sale, exchange, involun-
tary conversion, or other disposition of 
property that is not— 

(i) Stock in trade or other property 
of a kind which would properly be in-
cluded in inventory if on hand at the 
close of the taxable year; or 

(ii) Property held primarily for sale 
to customers in the ordinary course of 
a trade or business; 

(b) For purposes of paragraph (a)(4) of 
this section, it is immaterial whether a 
gain or loss is treated as a capital gain 
or as an ordinary gain or loss for pur-
poses other than determining earnings 
from self-employment. 

(c) For purposes of paragraph (a)(4) of 
this section— 

(1) The term involuntary conversion 
means a compulsory or unintended 
change of property into other property 
or money as a result of such things as 
destruction, theft or seizure; and 

(2) The term other disposition includes 
destruction or loss by fire, theft, 
storm, shipwreck, or other casualty, 

even though there is no change of the 
property into other property or money. 

Example: During the taxable year 1976, A, 
who owns a grocery store, had a net profit of 
$1,500 from the sale of groceries and a gain of 
$350 from the sale of a refrigerator case. Dur-
ing the same year, he had a loss of $2,000 as 
a result of damage by fire to the store build-
ing. In figuring taxable income for income 
tax purposes, all of these items are consid-
ered. In determining net earnings from self- 
employment, however, only the $1,500 of 
profit derived from the sale of groceries is 
included. The $350 gain and the $2,000 loss are 
excluded. 

§ 404.1085 Net operating loss deduc-
tion. 

When determining your net earnings 
from self-employment, you disregard 
the deduction provided by section 172 
of the Code that relates to net oper-
ating losses sustained in years other 
than the taxable year. 

§ 404.1086 Community income. 
If community property laws apply to 

income that an individual derives from 
a trade or business (other than a trade 
or business carried on by a partner-
ship), the gross income and deductions 
attributable to such trade or business 
shall be treated as the gross income 
and deductions of the spouse carrying 
on such trade or business or, if such 
trade or business is jointly operated, 
treated as the gross income and deduc-
tions of each spouse on the basis of his 
or her respective distributive share of 
the gross income and deductions. 

[70 FR 41955, July 21, 2005] 

§ 404.1087 Figuring partner’s net earn-
ings from self-employment for tax-
able year which ends as a result of 
death. 

(a) General. In the case of a deceased 
partner whose taxable year ends be-
cause of death, the deceased partner’s 
net earnings from self-employment in-
cludes the amount of his or her dis-
tributive share of partnership ordinary 
income or loss for the partnership’s 
taxable year that is attributable to an 
interest in the partnership through the 
month of death. 

(b) Computation. (1) The deceased 
partner’s distributive share of partner-
ship ordinary income or loss for the 
partnership taxable year in which 
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death occurred is determined by apply-
ing the rules contained in paragraphs 
(d) and (f) of § 404.1081. 

(2) The portion of the distributive 
share to be included in the deceased 
partner’s net earnings from self-em-
ployment for his or her last taxable 
year is determined by treating the or-
dinary income or loss constituting the 
distributive share as having been real-
ized or sustained ratably over the part-
nership taxable year during which the 
deceased partner had an interest in the 
partnership and during which the de-
ceased partner’s estate, or any other 
person succeeding by reason of the 
death to rights to his partnership in-
terest, held an interest in the partner-
ship. 

(c) Deceased partner’s distributive 
share. A deceased partner’s distributive 
share includes the distributive share of 
the estate or of any other person suc-
ceeding to the interest of a deceased 
partner. It does not include any share 
attributable to a partnership interest 
that was not held by the deceased part-
ner at the time of death. If a deceased 
partner’s estate should acquire an in-
terest in a partnership in addition to 
the interest to which it succeeded upon 
the death of the deceased partner, the 
amount of the distributive share at-
tributable to the additional interest 
acquired by the estate is not included 
in computing the deceased partner’s 
distributive share of the partnership’s 
ordinary income or loss for the part-
nership taxable year. 

(d) Options available to farmers. In de-
termining the applicability of the op-
tional method of figuring net earnings 
from self-employment to a member of a 
farm partnership it is necessary to de-
termine the partner’s distributive 
share of partnership gross income or 
distributive share of income described 
in section 702(a)(8) of the Code. 

§ 404.1088 Retirement payment to re-
tired partners. 

(a) In general. If you are a retired 
partner, in figuring your net earnings 
from self-employment you must ex-
clude payments made to you on a peri-
odic basis by a partnershp on account 
of your retirement and which are to 
continue until your death. This exclu-
sion applies only if the payments are 

made under a written plan which meets 
the requirements set out in 26 CFR 
1.1402(a)–(17) and the conditions in 
paragraph (b) of this section are met. 
The necessary requirements and condi-
tions must be met throughout the en-
tire partnership’s taxable year for the 
payments to be excluded so that either 
all or none of the payments are ex-
cluded. 

(b) Other conditions. You must have 
been paid your full share of the part-
nership’s capital before the close of the 
partnership’s taxable year in which re-
tirement payments are made. Also, no 
member of the partnership can have 
any financial obligations to you (in his 
or her capacity as a partner) except to 
make the retirement payments. Lastly, 
you cannot perform any services for 
the partnership in the partnership’s 
taxable year which falls wholly or par-
tially in your taxable year in which 
you receive the retirement payments. 

Example: D, a partner in the DEF partner-
ship, retired from the partnership as of De-
cember 31, 1976. The taxable year of both D 
and the partnership is the calendar year. 
During the partnership’s taxable year ending 
December 31, 1977, D rendered no service to 
any trade or business carried on by the part-
nership. On or before December 31, 1977, all 
obligations (other than retirement payments 
under the plan) from the other partners to D 
were liquidated, and D’s share of the capital 
of the partnership was paid to him. Retire-
ment payments received by D under the 
partnership’s plan in his taxable year ending 
December 31, 1977, are excluded in deter-
mining net earnings from self-employment 
(if any) for that taxable year. 

§ 404.1089 Figuring net earnings for 
residents and nonresidents of Puer-
to Rico. 

(a) Residents. If you are a resident of 
Puerto Rico, whether or not you are an 
alien, a citizen of the United States, or 
a citizen of Puerto Rico, you must fig-
ure your net earnings from self-em-
ployment in the same manner as would 
a citizen of the United States residing 
in the United States. In figuring your 
net earnings from self-employment you 
must include your income from sources 
in Puerto Rico even though you are a 
resident of Puerto Rico during the en-
tire taxable year. 

(b) Nonresidents. A citizen of Puerto 
Rico, who is also a citizen of the 
United States and who is not a resident 
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