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Social Security Administration § 405.360 

(4) The evidentiary and legal basis 
upon which your disability claim can 
be approved, and 

(5) Any other comments, suggestions, 
or information that might assist the 
administrative law judge in preparing 
for the hearing. 

§ 405.340 Deciding a claim without a 
hearing before an administrative 
law judge. 

(a) Decision fully favorable. If the evi-
dence in the record supports a decision 
fully in your favor, the administrative 
law judge may issue a decision without 
holding a hearing. However, the notice 
of the decision will inform you that 
you have the right to a hearing and 
that you have a right to examine the 
evidence on which the decision is 
based. 

(b) You do not wish to appear. The ad-
ministrative law judge may decide a 
claim on the record and not conduct a 
hearing if— 

(1) You state in writing that you do 
not wish to appear at a hearing, or 

(2) You live outside the United States 
and you do not inform us that you 
want to appear. 

(c) When a hearing is not held, the 
administrative law judge will make a 
record of the evidence, which, except 
for the transcript of the hearing, will 
contain the material described in 
§ 405.360. The decision of the adminis-
trative law judge must be based on this 
record. 

[71 FR 16446, Mar. 31, 2006, as amended at 75 
FR 33168, June 11, 2010] 

§ 405.342 Prehearing proceedings and 
decisions by attorney advisors. 

After a hearing is requested but be-
fore it is held, an attorney advisor may 
conduct prehearing proceedings as set 
out in § 404.942(c) or § 416.1442(c) of this 
chapter. If, after the completion of 
these proceedings, we can make a deci-
sion that is fully favorable to you and 
all other parties based on the prepon-
derance of the evidence, an attorney 
advisor, instead of an administrative 
law judge, may issue the decision. We 
use the procedures § 404.942 or § 416.1442 
of this chapter when we conduct pre-
hearing proceedings or issue decisions 
under this section. 

[76 FR 24809, May 3, 2011] 

§ 405.350 Presenting evidence at a 
hearing before an administrative 
law judge. 

(a) The right to appear and present evi-
dence. You have a right to appear be-
fore the administrative law judge, ei-
ther in person or, when the administra-
tive law judge determines that the con-
ditions in § 405.315(c) exist, by video 
teleconferencing, to present evidence 
and to state your position. You also 
may appear by means of a designated 
representative. 

(b) Admissible evidence. The adminis-
trative law judge may receive any evi-
dence at the hearing that he or she be-
lieves relates to your claim. 

(c) Witnesses at a hearing. Witnesses 
who appear at a hearing shall testify 
under oath or by affirmation, unless 
the administrative law judge finds an 
important reason to excuse them from 
taking an oath or making an affirma-
tion. The administrative law judge, 
you, or your representative may ask 
the witnesses any questions relating to 
your claim. 

§ 405.351 Closing statements. 
You or your representative may 

present a closing statement to the ad-
ministrative law judge— 

(a) Orally at the end of the hearing, 
(b) In writing after the hearing and 

within a reasonable time period set by 
the administrative law judge, or 

(c) By using both methods under 
paragraphs (a) and (b). 

§ 405.360 Official record. 
All hearings will be recorded. All evi-

dence upon which the administrative 
law judge relies for the decision must 
be contained in the record, either di-
rectly or by appropriate reference. The 
official record will include the applica-
tions, written statements, certificates, 
reports, affidavits, medical records, 
and other documents that were used in 
making the decision under review and 
any additional evidence or written 
statements that the administrative law 
judge admits into the record under 
§§ 405.320(a) and 405.331. All exhibits in-
troduced as evidence must be marked 
for identification and incorporated into 
the record. The official record of your 
claim will contain all of the marked 
exhibits and a verbatim recording of all 
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testimony offered at the hearing; it 
also will include any prior initial de-
terminations or decisions on your 
claim. Subject to § 405.401(c), the offi-
cial record closes once the administra-
tive law judge issues his or her decision 
regardless of whether it becomes our 
final decision. 

[71 FR 16446, Mar. 31, 2006, as amended at 76 
FR 24809, May 3, 2011] 

§ 405.365 Consolidated hearing before 
an administrative law judge. 

(a) General. (1) We may hold a con-
solidated hearing if— 

(i) You have requested a hearing to 
decide your disability claim, and 

(ii) One or more of the issues to be 
considered at your hearing is the same 
as an issue involved in another claim 
you have pending before us. 

(2) If the administrative law judge 
consolidates the claims, he or she will 
decide both claims, even if we have not 
yet made an initial determination or a 
reconsidered determination on the 
other claim. 

(b) Record, evidence, and decision. 
There will be a single record at a con-
solidated hearing. This means that the 
evidence introduced at the hearing be-
comes the evidence of record in each 
claim adjudicated. The administrative 
law judge may issue either a consoli-
dated decision or separate decisions for 
each claim. 

[71 FR 16446, Mar. 31, 2006, as amended at 76 
FR 24809, May 3, 2011] 

§ 405.366 Posthearing conferences. 
(a) The administrative law judge may 

decide, on his or her own initiative or 
at your request, to hold a posthearing 
conference to facilitate the hearing de-
cision. A posthearing conference nor-
mally will be held by telephone unless 
the administrative law judge decides 
that conducting it in another manner 
would be more efficient and effective in 
addressing the issues raised. We will 
give you reasonable notice of the time, 
place, and manner of the conference. A 
record of the conference will be made 
and placed in the hearing record. 

(b) If neither you nor the person you 
designate to act as your representative 
appears at the posthearing conference, 
and under § 405.380(b), you do not have a 

good reason for failing to appear, we 
will issue a decision based on the infor-
mation available in your claim. 

§ 405.370 Decision by the administra-
tive law judge. 

(a) The administrative law judge will 
make a decision based on all of the evi-
dence, including the testimony ad-
duced at the hearing. The administra-
tive law judge will prepare a written 
decision that explains in clear and un-
derstandable language the specific rea-
sons for the decision. 

(b) During the hearing, in certain 
categories of claims that we identify in 
advance, the administrative law judge 
may orally explain in clear and under-
standable language the specific reasons 
for, and enter into the record, a fully 
favorable decision. The administrative 
law judge will include in the record a 
document that sets forth the key data, 
findings of fact, and narrative ration-
ale for the decision. Within five days 
after the hearing, if there are no subse-
quent changes to the analysis in the 
oral decision, we will send you a writ-
ten decision that incorporates such 
oral decision by reference. If there is a 
change in the administrative law 
judge’s analysis or decision, we will 
send you a written decision that is con-
sistent with paragraph (a) of this sec-
tion. Upon written request, we will pro-
vide you a record of the oral decision. 

[71 FR 16446, Mar. 31, 2006, as amended at 75 
FR 33168, June 11, 2010; 76 FR 24809, May 3, 
2011] 

§ 405.371 Notice of the decision of an 
administrative law judge. 

We will send a notice and the admin-
istrative law judge’s decision to you at 
your last known address. The notice 
accompanying the decision will explain 
your right to representation. It also 
will explain your right to request re-
view of the decision by the Appeals 
Council. 

[71 FR 16446, Mar. 31, 2006, as amended at 76 
FR 24809, May 3, 2011] 

§ 405.372 Effect of an administrative 
law judge’s decision. 

The decision of the administrative 
law judge is binding on all parties to 
the hearing unless— 
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