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means normally assuring next-day de-
livery. The ALJ’s decision is the final 
decision of the Secretary. 

§ 655.172 Withdrawal of job order and 
application for temporary employ-
ment certification. 

(a) Employers may withdraw a job 
order from intrastate posting if the 
employer no longer plans to file an Ap-
plication for Temporary Employment Cer-
tification. However, a withdrawal of a 
job order does not nullify existing obli-
gations to those workers recruited in 
connection with the placement of a job 
order pursuant to this subpart or the 
filing of an Application for Temporary 
Employment Certification. 

(b) Employers may withdraw an Ap-
plication for Temporary Employment Cer-
tification once it has been formally ac-
cepted by the NPC. However, the em-
ployer is still obligated to comply with 
the terms and conditions of employ-
ment contained in the Application for 
Temporary Employment Certification 
with respect to workers recruited in 
connection with that application. 

§ 655.173 Setting meal charges; peti-
tion for higher meal charges. 

(a) Meal charges. Until a new amount 
is set under this paragraph, an em-
ployer may charge workers up to $10.64 
for providing them with three meals 
per day. The maximum charge allowed 
by this paragraph (a) will be changed 
annually by the same percentage as the 
12 month percentage change for the 
Consumer Price Index for all Urban 
Consumers for Food between December 
of the year just concluded and Decem-
ber of the year prior to that. The an-
nual adjustments will be effective on 
the date of their publication by the 
OFLC Administrator as a Notice in the 
FEDERAL REGISTER. When a charge or 
deduction for the cost of meals would 
bring the employee’s wage below the 
minimum wage set by the FLSA at 29 
U.S.C. 206 the charge or deduction 
must meet the requirements of 29 
U.S.C. 203(m) of the FLSA, including 
the recordkeeping requirements found 
at 29 CFR 516.27. 

(b) Filing petitions for higher meal 
charges. The employer may file a peti-
tion with the CO to charge more than 
the applicable amount for meal charges 

if the employer justifies the charges 
and submits to the CO the documenta-
tion required by paragraph (b)(1) of this 
section. 

(1) Documentation submitted must 
include the cost of goods and services 
directly related to the preparation and 
serving of meals, the number of work-
ers fed, the number of meals served and 
the number of days meals were pro-
vided. The cost of the following items 
may be included: Food; kitchen sup-
plies other than food, such as lunch 
bags and soap; labor costs that have a 
direct relation to food service oper-
ations, such as wages of cooks and din-
ing hall supervisors; fuel, water, elec-
tricity, and other utilities used for the 
food service operation; and other costs 
directly related to the food service op-
eration. Charges for transportation, de-
preciation, overhead and similar 
charges may not be included. Receipts 
and other cost records for a representa-
tive pay period must be retained and 
must be available for inspection by the 
CO for a period of 1 year. 

(2) The employer may begin charging 
the higher rate upon receipt of a favor-
able decision from the CO unless the 
CO sets a later effective date in the de-
cision. 

(c) Appeal rights. In the event the em-
ployer’s petition for a higher meal 
charge is denied in whole or in part, 
the employer may appeal the denial. 
Appeals will be filed with the Chief 
ALJ, pursuant to § 655.171. 

§ 655.174 Public disclosure. 
The Department will maintain an 

electronic file accessible to the public 
with information on all employers ap-
plying for temporary agricultural labor 
certifications. The database will in-
clude such information as the number 
of workers requested, the date filed, 
the date decided, and the final disposi-
tion. 

INTEGRITY MEASURES 

§ 655.180 Audit. 
The CO may conduct audits of appli-

cations for which certifications have 
been granted. 

(a) Discretion. The applications se-
lected for audit will be chosen within 
the sole discretion of the CO. 
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(b) Audit letter. Where an application 
is selected for audit, the CO will issue 
an audit letter to the employer and a 
copy, if appropriate, to the employer’s 
agent or attorney. The audit letter 
will: 

(1) State the documentation that 
must be submitted by the employer; 

(2) Specify a date no more than 30 
days from the date of the audit letter 
by which the required documentation 
must be received by the CO; and 

(3) Advise that failure to comply with 
the audit process may result in the rev-
ocation of the certification or program 
debarment. 

(c) Supplemental information request. 
During the course of the audit exam-
ination, the CO may request supple-
mental information and/or documenta-
tion from the employer in order to 
complete the audit. 

(d) Potential referrals. In addition to 
steps in this subpart, the CO may de-
termine to provide the audit findings 
and underlying documentation to DHS 
or another appropriate enforcement 
agency. The CO will refer any findings 
that an employer discouraged an eligi-
ble U.S. worker from applying, or 
failed to hire, discharged, or otherwise 
discriminated against an eligible U.S. 
worker, to the Department of Justice, 
Civil Rights Division, Office of Special 
Counsel for Unfair Immigration Re-
lated Employment Practices. 

§ 655.181 Revocation. 
(a) Basis for DOL revocation. The 

OFLC Administrator may revoke a 
temporary agricultural labor certifi-
cation approved under this subpart, if 
the OFLC Administrator finds: 

(1) The issuance of the temporary ag-
ricultural labor certification was not 
justified due to fraud or misrepresenta-
tion in the application process; 

(2) The employer substantially vio-
lated a material term or condition of 
the approved temporary agricultural 
labor certification, as defined in 
§ 655.182; 

(3) The employer failed to cooperate 
with a DOL investigation or with a 
DOL official performing an investiga-
tion, inspection, audit (as discussed in 
§ 655.180), or law enforcement function 
under 8 U.S.C. 1188, 29 CFR part 501, or 
this subpart; or 

(4) The employer failed to comply 
with one or more sanctions or remedies 
imposed by the WHD, or with one or 
more decisions or orders of the Sec-
retary or a court order secured by the 
Secretary under 8 U.S.C. 1188, 29 CFR 
part 501, or this subpart. 

(b) DOL procedures for revocation. (1) 
Notice of Revocation. If the OFLC Ad-
ministrator makes a determination to 
revoke an employer’s temporary labor 
certification, the OFLC Administrator 
will send to the employer (and its at-
torney or agent) a Notice of Revoca-
tion. The Notice will contain a detailed 
statement of the grounds for the rev-
ocation, and it will inform the em-
ployer of its right to submit rebuttal 
evidence or to appeal. If the employer 
does not file rebuttal evidence or an 
appeal within 14 days of the date of the 
Notice of Revocation, the Notice is the 
final agency action and will take effect 
immediately at the end of the 14-day 
period. 

(2) Rebuttal. The employer may sub-
mit evidence to rebut the grounds stat-
ed in the Notice of Revocation within 
14 calendar days of the date the Notice 
is issued. If rebuttal evidence is timely 
filed by the employer, the OFLC Ad-
ministrator will inform the employer 
of the OFLC Administrator’s final de-
termination on the revocation within 
14 calendar days of receiving the rebut-
tal evidence. If the OFLC Adminis-
trator determines that the certifi-
cation should be revoked, the OFLC 
Administrator will inform the em-
ployer of its right to appeal according 
to the procedures of § 655.171. The em-
ployer must file the appeal within 10 
calendar days after the OFLC Adminis-
trator’s final determination, or the 
OFLC Administrator’s determination 
is the final agency action and will take 
effect immediately at the end of the 10- 
day period. 

(3) Appeal. An employer may appeal a 
Notice of Revocation, or a final deter-
mination of the OFLC Administrator 
after the review of rebuttal evidence, 
according to the appeal procedures of 
§ 655.171. The ALJ’s decision is the final 
agency action. 

(4) Stay. The timely filing of rebuttal 
evidence or an administrative appeal 
will stay the revocation pending the 
outcome of those proceedings. 
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