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Department of State § 40.68 

United States or obtained travel docu-
ments as a bona fide refugee and the 
refugee was in fear of being repatriated 
to a former homeland if the facts were 
disclosed in connection with an appli-
cation for a visa to enter the United 
States: Provided further, That the fraud 
or misrepresentation was not com-
mitted by such refugee for the purpose 
of evading the quota or numerical re-
strictions of the U.S. immigration 
laws, or investigation of the alien’s 
record at the place of former residence 
or elsewhere in connection with an ap-
plication for a visa. 

(b) Misrepresentation in application 
under Displaced Persons Act or Refugee 
Relief Act. Subject to the conditions 
stated in INA 212(a)(6)(c)(i), an alien 
who is found by the consular officer to 
have made a willful misrepresentation 
within the meaning of section 10 of the 
Displaced Persons Act of 1948, as 
amended, for the purpose of gaining ad-
mission into the United States as an 
eligible displaced person, or to have 
made a material misrepresentation 
within the meaning of section 11(e) of 
the Refugee Relief Act of 1953, as 
amended, for the purpose of gaining ad-
mission into the United States as an 
alien eligible thereunder , shall be con-
sidered ineligible under the provisions 
of INA 212(a)(6)(C). 

(c) Waiver of ineligibility—INA 212(i). If 
an immigrant applicant is ineligible 
under INA 212(a)(6)(C) but is qualified 
to seek the benefits of INA 212(i), the 
consular officer shall inform the alien 
of the procedure for applying to DHS 
for relief under that provision of law. A 
visa may not be issued to the alien 
until the consular officer has received 
notification from DHS of the approval 
of the alien’s application under INA 
212(i). 

[56 FR 30422, July 2, 1991, as amended at 61 
FR 1835, Jan. 24, 1996] 

§ 40.64 Stowaways. 

INA 212(a)(6)(D) is not applicable at 
the time of visa application. 

§ 40.65 Smugglers. 

(a) General. A visa shall not be issued 
to an alien who at any time knowingly 
has encouraged, induced, assisted, 
abetted, or aided any other alien to 

enter or to try to enter the United 
States in violation of law. 

(b) Waiver of ineligibility—INA 
212(d)(11). If an immigrant applicant is 
ineligible under INA 212(a)(6)(E) but is 
qualified to seek the benefits of INA 
212(d)(11), the consular officer shall in-
form the alien of the procedure for ap-
plying to DHS for relief under that pro-
vision of law. A visa may not be issued 
to the alien until the consular officer 
has received notification from DHS of 
the approval of the alien’s application 
under INA 212(d)(11). 

§ 40.66 Subject of civil penalty. 

(a) General. An alien who is the sub-
ject of a final order imposing a civil 
penalty for a violation under INA 274C 
shall be ineligible for a visa under INA 
212(a)(6)(F). 

(b) Waiver of ineligibility. If an appli-
cant is ineligible under paragraph (a) 
of this section but appears to the con-
sular officer to meet the prerequisites 
for seeking the benefits of INA 
212(d)(12), the consular officer shall in-
form the alien of the procedure for ap-
plying to DHS for relief under that pro-
vision of law. A visa may not be issued 
to the alien until the consular officer 
has received notification from DHS of 
the approval of the alien’s application 
under INA 212(d)(12). 

[62 FR 67567, Dec. 29, 1997] 

§ 40.67 Student visa abusers. 

An alien ineligible under the provi-
sions of INA 212(a)(6)(G) shall not be 
issued a visa unless the alien has com-
plied with the time limitation set forth 
therein. 

[62 FR 67568, Dec. 29, 1997] 

§ 40.68 Aliens subject to INA 222(g). 

An alien who, under the provisions of 
INA 222(g), has voided a nonimmigrant 
visa by remaining in the United States 
beyond the period of authorized stay is 
ineligible for a new nonimmigrant visa 
unless the alien complies with the re-
quirements in 22 CFR 41.101 (b) or (c) 
regarding the place of application. 

[63 FR 671, Jan. 7, 1998] 
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