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grounds, such as one or more provi-
sions of INA 212(a), INA 212(e), INA
214(b), (f) or (1) (as added by Section 625
of Pub. L. 104-208), INA 221(g), or INA
222(g) or other applicable law. Certain
classes of nonimmigrant aliens are ex-
empted from specific provisions of INA
212(a) under INA 102 and, upon a basis
of reciprocity, under INA 212(d)(8).
When a visa application has been prop-
erly completed and executed in accord-
ance with the provisions of INA and
the implementing regulations, the con-
sular officer must either issue or refuse
the visa.

(b) Refusal procedure. (1) When a con-
sular officer knows or has reason to be-
lieve a visa applicant is ineligible and
refuses the issuance of a visa, he or she
must inform the alien of the ground(s)
of ineligibility (unless disclosure is
barred under INA 212(b)(2) or (3)) and
whether there is, in law or regulations,
a mechanism (such as a waiver) to
overcome the refusal. The officer shall
note the reason for the refusal on the
application. Upon refusing the non-
immigrant visa, the consular officer
shall retain the original of each docu-
ment upon which the refusal was based,
as well as each document indicating a
possible ground of ineligibility, and
should return all other supporting doc-
uments supplied by the applicant.

(2) If an alien, who has not yet filed
a visa application, seeks advice from a
consular officer, who knows or has rea-
son to believe that the alien is ineli-
gible to receive a visa on grounds
which cannot be overcome by the pres-
entation of additional evidence, the of-
ficer shall so inform the alien. The con-
sular officer shall inform the applicant
of the provision of law or regulations
upon which a refusal of a visa, if ap-
plied for, would be based (subject to the
exception in paragraph (b)(1) of this
section). If practicable, the consular of-
ficer should request the alien to exe-
cute a nonimmigrant visa application
in order to make a formal refusal. If
the individual fails to execute a visa
application in these circumstances, the
consular officer shall treat the matter
as if a visa had been refused and create
a record of the presumed ineligibility
which shall be filed in the consular of-
fice.
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(c) Nonimmigrant refusals must be
reviewed, in accordance with guidance
by the Secretary of State, by consular
supervisors, or a designated alternate,
to ensure compliance with laws and
procedures. If the ground(s) of ineligi-
bility upon which the visa was refused
cannot be overcome by the presen-
tation of additional evidence, the re-
fusal must be reviewed without delay;
that is, on the day of the refusal or as
soon as it is administratively possible.
If the ground(s) of ineligibility may be
overcome by the presentation of addi-
tional evidence, and the applicant has
indicated the intention to submit such
evidence, a review of the refusal may
be deferred for not more than 120 days.
If the reviewing officer disagrees with
the decision and he or she has a con-
sular commission and title, the review-
ing officer can assume responsibility
and readjudicate the case. If the re-
viewing officer does not have a con-
sular commission and title, he or she
must consult with the adjudicating of-
ficer, or with the Visa Office, to resolve
any disagreement.

(d) Review of refusal by Department.
The Department may request a con-
sular officer in a specific case or in
specified classes of cases to submit a
report if a visa has been refused. The
Department will review each report
and may furnish an advisory opinion to
the consular officer for assistance in
considering the case further. If the offi-
cer believes that action contrary to an
advisory opinion should be taken, the
case shall be resubmitted to the De-
partment with an explanation of the
proposed action. Rulings of the Depart-
ment concerning an interpretation of
law, as distinguished from an applica-
tion of the law to the facts, shall be
binding upon consular officers.

[62 FR 42597, Nov. 5, 1987, as amended at 56
FR 30428, July 2, 1991; 63 FR 671, Jan. 7, 1998;
66 FR 10364, Feb. 15, 2001; 71 FR 50339, Aug. 25,
2006]

§41.122 Revocation of visas.

(a) Grounds for revocation by consular
officers. A consular officer, the Sec-
retary, or a Department official to
whom the Secretary has delegated this
authority is authorized to revoke a
nonimmigrant visa at any time, in his
or her discretion.
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(b) Provisional revocation. A consular
officer, the Secretary, or any Depart-
ment official to whom the Secretary
has delegated this authority may pro-
visionally revoke a nonimmigrant visa
while considering information related
to whether a visa holder is eligible for
the visa. Provisional revocation shall
have the same force and effect as any
other visa revocation under INA 221(i).

(c) Notice of revocation. Unless other-
wise instructed by the Department, a
consular officer shall, if practicable,
notify the alien to whom the visa was
issued that the visa was revoked or
provisionally revoked. Regardless of
delivery of such notice, once the rev-
ocation has been entered into the De-
partment’s Consular Lookout and Sup-
port System (CLASS), the visa is no
longer to be considered valid for travel
to the United States. The date of the
revocation shall be indicated in CLASS
and on any notice sent to the alien to
whom the visa was issued.

(d) Procedure for physically canceling
visas. A nonimmigrant visa that is re-
voked shall be canceled by writing or
stamping the word “‘REVOKED” plain-
ly across the face of the visa, if the
visa is available to the consular officer.
The failure or inability to physically
cancel the visa does not affect the va-
lidity of the revocation.

(e) Revocation of visa by immigration
officer. An immigration officer is au-
thorized to revoke a valid visa by phys-
ically canceling it in accordance with
the procedure described in paragraph
(d) of this section if:

(1) The alien obtains an immigrant
visa or an adjustment of status to that
of permanent resident;

(2) The alien is ordered excluded from
the United States under INA 236, as in
effect prior to April 1, 1997, or removed
from the United States pursuant to
INA 235;

(3) The alien is notified pursuant to
INA 235 by an immigration officer at a
port of entry that the alien appears to
be inadmissible to the United States,
and the alien requests and is granted
permission to withdraw the application
for admission;

(4) A final order of deportation or re-
moval or a final order granting vol-
untary departure with an alternate
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order of deportation or removal is en-
tered against the alien;

(5) The alien has been permitted by
DHS to depart voluntarily from the
United States;

(6) DHS has revoked a waiver of inad-
missibility granted pursuant to INA
212(d)(3)(A) in relation to the visa that
was issued to the alien;

(7) The visa is presented in connec-
tion with an application for admission
to the United States by a person other
than the alien to whom the visa was
issued;

(8) The visa has been physically re-
moved from the passport in which it
was issued; or

(9) The visa has been issued in a com-
bined Mexican or Canadian B-1/B-2 visa
and border crossing identification card,
and the immigration officer makes the
determination specified in §41.32(c)
with respect to the alien’s Mexican
citizenship and/or residence or the de-
termination specified in §41.33(b) with
respect to the alien’s status as a per-
manent resident of Canada.

[76 FR 23479, Apr. 27, 2011]
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