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make a de minimis impact determina-
tion based on their concurrence in the 
finding of ‘‘no adverse effect’’ or ‘‘no 
historic properties affected.’’ 

(iii) Public notice and comment, be-
yond that required by 36 CFR part 800, 
is not required. 

(2) For parks, recreation areas, and 
wildlife and waterfowl refuges: 

(i) Public notice and an opportunity 
for public review and comment con-
cerning the effects on the protected ac-
tivities, features, or attributes of the 
property must be provided. This re-
quirement can be satisfied in conjunc-
tion with other public involvement 
procedures, such as a comment period 
provided on a NEPA document. 

(ii) The Administration shall inform 
the official(s) with jurisdiction of its 
intent to make a de minimis impact 
finding. Following an opportunity for 
public review and comment as de-
scribed in paragraph (b)(2)(i) of this 
section, the official(s) with jurisdiction 
over the Section 4(f) resource must 
concur in writing that the project will 
not adversely affect the activities, fea-
tures, or attributes that make the 
property eligible for Section 4(f) pro-
tection. This concurrence may be com-
bined with other comments on the 
project provided by the official(s). 

(c) The application of a pro-
grammatic Section 4(f) evaluation to 
the use of a specific Section 4(f) prop-
erty under § 774.3(d)(1) shall be coordi-
nated as specified in the applicable pro-
grammatic Section 4(f) evaluation. 

(d) When Federal encumbrances on 
Section 4(f) property are identified, co-
ordination with the appropriate Fed-
eral agency is required to ascertain the 
agency’s position on the proposed im-
pact, as well as to determine if any 
other Federal requirements may apply 
to converting the Section 4(f) land to a 
different function. Any such require-
ments must be satisfied, independent of 
the Section 4(f) approval. 

§ 774.7 Documentation. 

(a) A Section 4(f) evaluation prepared 
under § 774.3(a) shall include sufficient 
supporting documentation to dem-
onstrate why there is no feasible and 
prudent avoidance alternative and 
shall summarize the results of all pos-

sible planning to minimize harm to the 
Section 4(f) property. 

(b) A de minimis impact determina-
tion under § 774.3(b) shall include suffi-
cient supporting documentation to 
demonstrate that the impacts, after 
avoidance, minimization, mitigation, 
or enhancement measures are taken 
into account, are de minimis as defined 
in § 774.17; and that the coordination re-
quired in § 774.5(b) has been completed. 

(c) If there is no feasible and prudent 
avoidance alternative the Administra-
tion may approve only the alternative 
that causes the least overall harm in 
accordance with § 774.3(c). This analysis 
must be documented in the Section 4(f) 
evaluation. 

(d) The Administration shall review 
all Section 4(f) approvals under 
§§ 774.3(a) and 774.3(c) for legal suffi-
ciency. 

(e) A Section 4(f) approval may in-
volve different levels of detail where 
the Section 4(f) involvement is ad-
dressed in a tiered EIS under § 771.111(g) 
of this chapter. 

(1) When the first-tier, broad-scale 
EIS is prepared, the detailed informa-
tion necessary to complete the Section 
4(f) approval may not be available at 
that stage in the development of the 
action. In such cases, the documenta-
tion should address the potential im-
pacts that a proposed action will have 
on Section 4(f) property and whether 
those impacts could have a bearing on 
the decision to be made. A preliminary 
Section 4(f) approval may be made at 
this time as to whether the impacts re-
sulting from the use of a Section 4(f) 
property are de minimis or whether 
there are feasible and prudent avoid-
ance alternatives. This preliminary ap-
proval shall include all possible plan-
ning to minimize harm to the extent 
that the level of detail available at the 
first-tier EIS stage allows. It is recog-
nized that such planning at this stage 
may be limited to ensuring that oppor-
tunities to minimize harm at subse-
quent stages in the development proc-
ess have not been precluded by deci-
sions made at the first-tier stage. This 
preliminary Section 4(f) approval is 
then incorporated into the first-tier 
EIS. 

(2) The Section 4(f) approval will be 
finalized in the second-tier study. If no 
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new Section 4(f) use, other than a de 
minimis impact, is identified in the sec-
ond-tier study and if all possible plan-
ning to minimize harm has occurred, 
then the second-tier Section 4(f) ap-
proval may finalize the preliminary ap-
proval by reference to the first-tier 
documentation. Re-evaluation of the 
preliminary Section 4(f) approval is 
only needed to the extent that new or 
more detailed information available at 
the second-tier stage raises new Sec-
tion 4(f) concerns not already consid-
ered. 

(3) The final Section 4(f) approval 
may be made in the second-tier CE, 
EA, final EIS, ROD or FONSI. 

(f) In accordance with §§ 771.105(a) and 
771.133 of this chapter, the documenta-
tion supporting a Section 4(f) approval 
should be included in the EIS, EA, or 
for a project classified as a CE, in a 
separate document. If the Section 4(f) 
documentation cannot be included in 
the NEPA document, then it shall be 
presented in a separate document. The 
Section 4(f) documentation shall be de-
veloped by the applicant in cooperation 
with the Administration. 

§ 774.9 Timing. 

(a) The potential use of land from a 
Section 4(f) property shall be evaluated 
as early as practicable in the develop-
ment of the action when alternatives 
to the proposed action are under study. 

(b) Except as provided in paragraph 
(c) of this section, for actions processed 
with EISs the Administration will 
make the Section 4(f) approval either 
in the final EIS or in the ROD. Where 
the Section 4(f) approval is documented 
in the final EIS, the Administration 
will summarize the basis for its Sec-
tion 4(f) approval in the ROD. Actions 
requiring the use of Section 4(f) prop-
erty, and proposed to be processed with 
a FONSI or classified as a CE, shall not 
proceed until notification by the Ad-
ministration of Section 4(f) approval. 

(c) After the CE, FONSI, or ROD has 
been processed, a separate Section 4(f) 
approval will be required, except as 
provided in § 774.13, if: 

(1) A proposed modification of the 
alignment or design would require the 
use of Section 4(f) property; or 

(2) The Administration determines 
that Section 4(f) applies to the use of a 
property; or 

(3) A proposed modification of the 
alignment, design, or measures to min-
imize harm (after the original Section 
4(f) approval) would result in a sub-
stantial increase in the amount of Sec-
tion 4(f) property used, a substantial 
increase in the adverse impacts to Sec-
tion 4(f) property, or a substantial re-
duction in the measures to minimize 
harm. 

(d) A separate Section 4(f) approval 
required under paragraph (c) of this 
section will not necessarily require the 
preparation of a new or supplemental 
NEPA document. If a new or supple-
mental NEPA document is also re-
quired under § 771.130 of this chapter, 
then it should include the documenta-
tion supporting the separate Section 
4(f) approval. Where a separate Section 
4(f) approval is required, any activity 
not directly affected by the separate 
Section 4(f) approval can proceed dur-
ing the analysis, consistent with 
§ 771.130(f) of this chapter. 

(e) Section 4(f) may apply to archeo-
logical sites discovered during con-
struction, as set forth in § 774.11(f). In 
such cases, the Section 4(f) process will 
be expedited and any required evalua-
tion of feasible and prudent avoidance 
alternatives will take account of the 
level of investment already made. The 
review process, including the consulta-
tion with other agencies, will be short-
ened as appropriate. 

§ 774.11 Applicability. 

(a) The Administration will deter-
mine the applicability of Section 4(f) in 
accordance with this part. 

(b) When another Federal agency is 
the Federal lead agency for the NEPA 
process, the Administration shall make 
any required Section 4(f) approvals un-
less the Federal lead agency is another 
U.S. DOT agency. 

(c) Consideration under Section 4(f) 
is not required when the official(s) with 
jurisdiction over a park, recreation 
area, or wildlife and waterfowl refuge 
determine that the property, consid-
ered in its entirety, is not significant. 
In the absence of such a determination, 
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