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state or local official having principal 
responsibility for the administration of 
the state or local fair housing law. The 
request shall be supported by the text 
of the jurisdiction’s fair housing law, 
the law creating and empowering the 
agency, all laws referenced in the juris-
diction’s fair housing law, any regula-
tions and directives issued under the 
law, and any formal opinions of the 
State Attorney General or the chief 
legal officer of the jurisdiction that 
pertain to the jurisdiction’s fair hous-
ing law. A request shall also include or-
ganizational information of the agency 
responsible for administering and en-
forcing the law. 

(b) The request and supporting mate-
rials shall be filed with the Assistant 
Secretary for Fair Housing and Equal 
Opportunity, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410–2000. 
The Assistant Secretary shall forward 
a copy of the request and supporting 
materials to the appropriate FHEO re-
gional director. A copy of the request 
and supporting materials will be kept 
available for public examination and 
copying at: 

(1) The office of the Assistant Sec-
retary; and 

(2) The office of the state or local 
agency charged with administration 
and enforcement of the state or local 
fair housing law. 

(c) Upon receipt of a request, HUD 
will analyze the agency’s fair housing 
law to determine whether it meets the 
criteria identified in § 115.204. 

(d) HUD shall review a request for in-
terim certification from a local agency 
located in a state with an interim cer-
tified or certified substantially equiva-
lent state agency. However, in the re-
quest for interim certification, the 
local agency must certify that the sub-
stantially equivalent state law does 
not prohibit the local agency from ad-
ministering and enforcing its own fair 
housing law within the locality. 

§ 115.203 Interim certification proce-
dures. 

(a) Upon receipt of a request for in-
terim certification filed under § 115.202, 
the Assistant Secretary may request 
further information necessary for a de-
termination to be made under this sec-

tion. The Assistant Secretary may con-
sider the relative priority given to fair 
housing administration, as compared 
to the agency’s other duties and re-
sponsibilities, as well as the compat-
ibility or potential conflict of fair 
housing objectives with these other du-
ties and responsibilities. 

(b) If the Assistant Secretary deter-
mines, after application of the criteria 
set forth in § 115.204, that the state or 
local law, on its face, provides sub-
stantive rights, procedures, remedies, 
and judicial review procedures for al-
leged discriminatory housing practices 
that are substantially equivalent to 
those provided in the Act, the Assist-
ant Secretary may offer to enter into 
an Agreement for the Interim Referral 
of Complaints and Other Utilization of 
Services (interim agreement). The in-
terim agreement will outline the pro-
cedures and authorities upon which the 
interim certification is based. 

(c) Such interim agreement, after it 
is signed by all appropriate signatories, 
will result in the agency receiving in-
terim certification. Appropriate sig-
natories include the Assistant Sec-
retary, the FHEO regional director, 
and the state or local official having 
principal responsibility for the admin-
istration of the state or local fair hous-
ing law. 

(d) Interim agreements shall be for a 
term of no more than three years. 

(e) All regulations, rules, directives, 
and/or opinions of the State Attorney 
General or the jurisdiction’s chief legal 
officer that are necessary for the law 
to be substantially equivalent on its 
face must be enacted and effective in 
order for the Assistant Secretary to 
offer the agency an interim agreement. 

(f) Interim certification required 
prior to certification. An agency is re-
quired to obtain interim certification 
prior to obtaining certification. 

§ 115.204 Criteria for adequacy of law. 

(a) In order for a determination to be 
made that a state or local fair housing 
agency administers a law, which, on its 
face, provides rights and remedies for 
alleged discriminatory housing prac-
tices that are substantially equivalent 
to those provided in the Act, the law 
must: 

VerDate Mar<15>2010 19:51 May 22, 2013 Jkt 229080 PO 00000 Frm 00688 Fmt 8010 Sfmt 8010 Q:\24\24V1.TXT ofr150 PsN: PC150



679 

Office of Asst. Secy., Equal Opportunity, HUD § 115.204 

(1) Provide for an administrative en-
forcement body to receive and process 
complaints and provide that: 

(i) Complaints must be in writing; 
(ii) Upon the filing of a complaint, 

the agency shall serve notice upon the 
complainant acknowledging the filing 
and advising the complainant of the 
time limits and choice of forums pro-
vided under the law; 

(iii) Upon the filing of a complaint, 
the agency shall promptly serve notice 
on the respondent or person charged 
with the commission of a discrimina-
tory housing practice advising of his or 
her procedural rights and obligations 
under the statute or ordinance, to-
gether with a copy of the complaint; 

(iv) A respondent may file an answer 
to a complaint. 

(2) Delegate to the administrative en-
forcement body comprehensive author-
ity, including subpoena power, to in-
vestigate the allegations of com-
plaints, and power to conciliate com-
plaints, and require that: 

(i) The agency commences pro-
ceedings with respect to the complaint 
before the end of the 30th day after re-
ceipt of the complaint; 

(ii) The agency investigates the alle-
gations of the complaint and complete 
the investigation within the timeframe 
established by section 810(a)(1)(B)(iv) of 
the Act or comply with the notifica-
tion requirements of section 
810(a)(1)(C) of the Act; 

(iii) The agency make final adminis-
trative disposition of a complaint with-
in one year of the date of receipt of a 
complaint, unless it is impracticable to 
do so. If the agency is unable to do so, 
it shall notify the parties, in writing, 
of the reasons for not doing so; 

(iv) Any conciliation agreement aris-
ing out of conciliation efforts by the 
agency shall be an agreement between 
the respondent, the complainant, and 
the agency and shall require the ap-
proval of the agency; 

(v) Each conciliation agreement shall 
be made public, unless the complainant 
and respondent otherwise agree and the 
agency determines that disclosure is 
not required to further the purpose of 
the law. 

(3) Not place excessive burdens on the 
aggrieved person that might discourage 
the filing of complaints, such as: 

(i) A provision that a complaint must 
be filed within any period of time less 
than 180 days after an alleged discrimi-
natory practice has occurred or termi-
nated; 

(ii) Anti-testing provisions; 
(iii) Provisions that could subject an 

aggrieved person to costs, criminal 
penalties, or fees in connection with 
the filing of complaints. 

(4) Not contain exemptions that sub-
stantially reduce the coverage of hous-
ing accommodations as compared to 
section 803 of the Act. 

(5) Provide the same protections as 
those afforded by sections 804, 805, 806, 
and 818 of the Act, consistent with 
HUD’s implementing regulations found 
at 24 CFR part 100. 

(b) In addition to the factors de-
scribed in paragraph (a) of this section, 
the provisions of the state or local law 
must afford administrative and judicial 
protection and enforcement of the 
rights embodied in the law. 

(1) The agency must have the author-
ity to: 

(i) Grant or seek prompt judicial ac-
tion for appropriate temporary or pre-
liminary relief pending final disposi-
tion of a complaint, if such action is 
necessary to carry out the purposes of 
the law; 

(ii) Issue and seek enforceable sub-
poenas; 

(iii) Grant actual damages in an ad-
ministrative proceeding or provide ad-
judication in court at agency expense 
to allow the award of actual damages 
to an aggrieved person; 

(iv) Grant injunctive or other equi-
table relief, or be specifically author-
ized to seek such relief in a court of 
competent jurisdiction; 

(v) Provide an administrative pro-
ceeding in which a civil penalty may be 
assessed or provide adjudication in 
court, at agency expense, allowing the 
assessment of punitive damages 
against the respondent. 

(2) If an agency’s law offers an ad-
ministrative hearing, the agency must 
also provide parties an election option 
substantially equivalent to the elec-
tion provisions of section 812 of the 
Act. 

(3) Agency actions must be subject to 
judicial review upon application by any 
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party aggrieved by a final agency 
order. 

(4) Judicial review of a final agency 
order must be in a court with authority 
to: 

(i) Grant to the petitioner, or to any 
other party, such temporary relief, re-
straining order, or other order as the 
court determines is just and proper; 

(ii) Affirm, modify, or set aside, in 
whole or in part, the order, or remand 
the order for further proceeding; and 

(iii) Enforce the order to the extent 
that the order is affirmed or modified. 

(c) The requirement that the state or 
local law prohibit discrimination on 
the basis of familial status does not re-
quire that the state or local law limit 
the applicability of any reasonable 
local, state, or federal restrictions re-
garding the maximum number of occu-
pants permitted to occupy a dwelling. 

(d) The state or local law may assure 
that no prohibition of discrimination 
because of familial status applies to 
housing for older persons, as described 
in 24 CFR part 100, subpart E. 

(e) A determination of the adequacy 
of a state or local fair housing law ‘‘on 
its face’’ is intended to focus on the 
meaning and intent of the text of the 
law, as distinguished from the effec-
tiveness of its administration. Accord-
ingly, this determination is not limited 
to an analysis of the literal text of the 
law. Regulations, directives, rules of 
procedure, judicial decisions, or inter-
pretations of the fair housing law by 
competent authorities will be consid-
ered in making this determination. 

(f) A law will be found inadequate 
‘‘on its face’’ if it permits any of the 
agency’s decision-making authority to 
be contracted out or delegated to a 
non-governmental authority. For the 
purposes of this paragraph, ‘‘decision- 
making authority’’ includes but is not 
limited to: 

(1) Acceptance of a complaint; 
(2) Approval of a conciliation agree-

ment; 
(3) Dismissal of a complaint; 
(4) Any action specified in 

§ 115.204(a)(2)(iii) or (b)(1); and 
(5) Any decision-making regarding 

whether a particular matter will or 
will not be pursued. 

(g) The state or local law must pro-
vide for civil enforcement of the law by 

an aggrieved person by the commence-
ment of an action in an appropriate 
court at least one year after the occur-
rence or termination of an alleged dis-
criminatory housing practice. The 
court must be empowered to: 

(1) Award the plaintiff actual and pu-
nitive damages; 

(2) Grant as relief, as it deems appro-
priate, any temporary or permanent in-
junction, temporary restraining order 
or other order; and 

(3) Allow reasonable attorney’s fees 
and costs. 

(h) If a state or local law is different 
than the Act in a way that does not di-
minish coverage of the Act, including, 
but not limited to, the protection of 
additional prohibited bases, then the 
state or local law may still be found 
substantially equivalent. 

§ 115.205 Certification procedures. 

(a) Certification. (1) If the Assistant 
Secretary determines, after application 
of criteria set forth in §§ 115.204, 115.206, 
and this section, that the state or local 
law, both ‘‘on its face’’ and ‘‘in oper-
ation,’’ provides substantive rights, 
procedures, remedies, and judicial re-
view procedures for alleged discrimina-
tory housing practices that are sub-
stantially equivalent to those provided 
in the Act, the Assistant Secretary 
may enter into a Memorandum of Un-
derstanding (MOU) with the agency. 

(2) The MOU is a written agreement 
providing for the referral of complaints 
to the agency and for communication 
procedures between the agency and 
HUD that are adequate to permit the 
Assistant Secretary to monitor the 
agency’s continuing substantial 
equivalency certification. 

(3) The MOU, after it is signed by all 
appropriate signatories, may authorize 
an agency to be a certified agency for 
a period of not more than five years. 
Appropriate signatories include the As-
sistant Secretary, the FHEO regional 
director, and the authorized em-
ployee(s) of the agency. 

(b) In order to receive certification, 
during the 60 days prior to the expira-
tion of the agency’s interim agree-
ment, the agency must certify to the 
Assistant Secretary that the state or 
local fair housing law, ‘‘on its face,’’ 
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