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month prior to the dates on which the 
same become delinquent. 

(4) The mortgage shall further pro-
vide: 

(i) That such payments shall be held 
by the mortgagee, for the purpose of 
paying such items before they become 
delinquent. 

(ii) For adjustments in case such es-
timated amounts shall prove to be 
more, or less, than the actual amounts 
so paid therefor by the mortgagor. 

(c) The mortgagee to apply each 
mortgagor payment received to the fol-
lowing items in the order set forth: 

(1) Premium charges under the con-
tract of mortgage insurance. 

(2) Ground rents, taxes, special as-
sessments, and fire and other hazard 
insurance premiums. 

(3) Interest on the mortgage. 
(4) Amortization of the principal of 

the mortgage. 

§ 200.85 Covenant against liens. 
(a) The mortgage shall contain a cov-

enant against the creation by the 
mortgagor of liens against the property 
superior or inferior to the lien of the 
mortgage except for such inferior lien 
as may be approved by the Commis-
sioner in accordance with provisions of 
§ 200.71; and 

(b) A covenant against repayment of 
a Commissioner approved inferior lien 
from mortgage proceeds other than 
surplus cash or residual receipts, ex-
cept in the case of an inferior lien cre-
ated by an operating loss loan insured 
pursuant to section 223(d) of the Act, or 
a supplemental loan insured pursuant 
to section 241 of the Act. 

§ 200.86 Covenant for fire and other 
hazard insurance. 

The mortgage shall contain a cov-
enant binding the mortgagor to main-
tain fire and extended coverage insur-
ance on the property in accordance 
with terms and conditions established 
by the Commissioner. 

§ 200.87 Mortgage prepayment. 
(a) Prepayment privilege. Except as 

provided in paragraph (c) of this sec-
tion or otherwise established by the 
Commissioner, the mortgage shall con-
tain a provision permitting the mort-
gagor to prepay the mortgage in whole 

or in part upon any interest payment 
date, after giving the mortgagee 30 
days’ notice in writing in advance of 
its intention to so prepay. 

(b) Prepayment charge. The mortgage 
may contain a provision for such 
charge, in the event of prepayment of 
principal, as may be agreed upon be-
tween the mortgagor and the mort-
gagee, subject to the following: 

(1) The mortgagor shall be permitted 
to prepay up to 15 percent of the origi-
nal principal amount of the mortgage 
in any one calendar year without any 
such charge. 

(2) Any reduction in the original 
principal amount of the mortgage re-
sulting from the certification of cost 
which the Commissioner may require 
shall not be construed as a prepayment 
of the mortgage. 

(c) Prepayment of bond-financed or 
GNMA securitized mortgages. Where the 
mortgage is given to secure GNMA 
mortgage-backed securities or a loan 
made by a lender that has obtained the 
funds for the loan by the issuance and 
sale of bonds or bond anticipation 
notes, or both, the mortgage may con-
tain a prepayment restriction and pre-
payment penalty charge acceptable to 
the Commissioner as to term, amount, 
and conditions. 

(d) HUD override of prepayment restric-
tions. In the event of a default, the 
Commissioner may override any lock-
out, prepayment penalty or combina-
tion thereof in order to facilitate a par-
tial or full refinancing of the mort-
gaged property and avoid a claim. 

§ 200.88 Late charge. 

(a) The mortgage may provide for the 
collection by the mortgagee of a late 
charge in accordance with terms, con-
ditions, and standards of the Commis-
sioner for each dollar of each payment 
to interest or principal: 

(1) More than 10 days in arrears to 
cover the expense involved in handling 
delinquent payments; 

(2) For multifamily project mort-
gages for which HUD issued a firm 
commitment for mortgage insurance 
before September 1, 2011, and for multi-
family project mortgages insured under 
section 232 of the Act (12 U.S.C. 1715w), 
more than 15 days in arrears to cover 
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the expense involved in handling delin-
quent payments. 

(b) Late charges shall be separately 
charged to and collected from the 
mortgagor and shall not be deducted 
from any aggregate monthly payment. 

[76 FR 24369, May 2, 2011] 

COST CERTIFICATION 

§ 200.95 Certification of cost require-
ments. 

(a) Before initial endorsement of the 
mortgage for insurance, the mortgagor, 
the mortgagee, and the Commissioner 
shall enter into an agreement in form 
and content satisfactory to the Com-
missioner for the purpose of precluding 
any excess of mortgage proceeds over 
statutory limitations. Under this 
agreement, the mortgagor shall dis-
close its relationship with the builder, 
including any collateral agreement, 
and shall agree: 

(1) To enter into a construction con-
tract, the terms of which shall depend 
on whether or not there exists an iden-
tity of interest between the mortgagor 
and the builder. 

(2) To execute a Certificate of Actual 
Costs, upon completion of all physical 
improvements on the mortgaged prop-
erty. 

(3) To apply in reduction of the out-
standing balance of the principal of the 
mortgage any excess of mortgage pro-
ceeds over statutory limitations based 
on actual cost. 

(b) The provisions of paragraph (a) of 
this section relating to disclosure and 
the requirement for a construction 
contract shall not apply where the 
mortgagor is the general contractor. 

§ 200.96 Certificates of actual cost. 
(a) The mortgagor’s certificate of ac-

tual cost, in a form prescribed by the 
Commissioner, shall be submitted upon 
completion of the physical improve-
ments to the satisfaction of the Com-
missioner and before final endorse-
ment, except that in the case of an ex-
isting project that does not require 
substantial rehabilitation and where 
the commitment provides for comple-
tion of specified repairs after endorse-
ment, a supplemental certificate of ac-
tual cost will be submitted covering 
the completed costs of any such re-

pairs. The certificate shall show the ac-
tual cost to the mortgagor, after de-
duction of any kickbacks, rebates, 
trade discounts, or other similar pay-
ments to the mortgagor, or to any of 
its officers, directors, stockholders, 
partners or other entity member own-
ership, of construction and other costs, 
as prescribed by the Commissioner. 

(b) The Certificate of Actual Cost 
shall be verified by an independent Cer-
tified Public Accountant or inde-
pendent public accountant in a manner 
acceptable to the Commissioner. 

(c) Upon the Commissioner’s ap-
proval of the mortgagor’s certification 
of actual cost such certification shall 
be final and incontestable except for 
fraud or material misrepresentation on 
the part of the mortgagor. 

§ 200.97 Adjustments resulting from 
cost certification. 

(a) Fee simple site. Upon receipt of the 
mortgagor’s certification of actual cost 
there shall be added to the total 
amount thereof the Commissioner’s es-
timate of the fair market value of any 
land included in the mortgage security 
and owned by the mortgagor in fee, 
such value being prior to the construc-
tion of the improvements. 

(b) Leasehold site. In the event the 
land is held under a leasehold or other 
interest less than a fee, the cost, if 
any, of acquiring the leasehold or other 
interest is considered an allowable ex-
pense which may be added to actual 
cost provided that in no event shall 
such amount be in excess of the fair 
market value of such leasehold or 
other interest exclusive of proposed 
improvements. 

(c) Adjustment. If the amount cal-
culated in accordance with paragraphs 
(a) or (b) of this section exceeds the 
statutory dollar amount limits or loan 
ratio limits permitted by the section of 
Act under which the mortgage is to be 
insured, or program loan ratio limits 
established by the Commissioner in the 
absence of statutory limits, the 
amount must be reduced to the appli-
cable limits before final endorsement. 

VerDate Mar<15>2010 09:51 May 29, 2013 Jkt 229081 PO 00000 Frm 00032 Fmt 8010 Sfmt 8010 Y:\SGML\229081.XXX 229081pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2013-06-10T12:32:32-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




