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§15.3

IIM account or otherwise supervised by
the Secretary.

Trust property means real or personal
property, or an interest therein, the
title to which is held in trust by the
United States for the benefit of an indi-
vidual Indian or tribe.

We or us means the Secretary, an au-
thorized representative of the Sec-
retary, or the authorized employee or
representative of a tribe performing
probate functions under a contract or
compact approved by the Secretary.

Will means a written testamentary
document that was executed by the de-
cedent and attested to by two disin-
terested adult witnesses, and that
states who will receive the decedent’s
trust or restricted property.

You or I means an interested party,
as defined herein, with an interest in
the decedent’s estate unless the con-
text requires otherwise.

[73 FR 67278, Nov. 13, 2008, as amended at 76
FR 7505, Feb. 10, 2011]

§15.3 Who can make a will disposing
of trust or restricted land or trust
personalty?

Any person 18 years of age or over
and of testamentary capacity, who has
any right, title, or interest in trust or
restricted land or trust personalty,
may dispose of trust or restricted land
or trust personalty by will.

§15.4 What are the requirements for a
valid will?

You must meet the requirements of
§15.3, date and execute your will, in
writing and have it attested by two dis-
interested adult witnesses.

§15.5 May I revoke my will?

Yes. You may revoke your will at
any time. You may revoke your will by
any means authorized by tribal or Fed-
eral law, including executing a subse-
quent will or other writing with the
same formalities as are required for
execution of a will.

§15.6 May my will be deemed revoked
by operation of the law of any
State?

No. A will that is subject to the regu-
lations of this subpart will not be
deemed to be revoked by operation of
the law of any State.
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§15.7 What is a self-proved will?

A self-proved will is a will with at-
tached affidavits, signed by the tes-
tator and the witnesses before an offi-
cer authorized to administer oaths,
certifying that they complied with the
requirements of execution of the will.

§15.8 May I make my will, codicil, or
revocation self-proved?

Yes. A will, codicil, or revocation
may be made self-proved as provided in
this section.

(a) A will, codicil, or revocation may
be made self-proved by the testator and
attesting witnesses at the time of its
execution.

(b) The testator and the attesting
witnesses must sign the required affi-
davits before an officer authorized to
administer oaths, and the affidavits
must be attached to the will, codicil, or
revocation.

§15.9 What information must be in-
cluded in an affidavit for a self-
proved will, codicil, or revocation?

(a) A testator’s affidavit must con-
tain substantially the following con-
tent:

Tribe of or

State of

County of

1, , swear or affirm under penalty of
perjury that, on the day of ) s
20  , I requested and to act

as witnesses to my will; that I declared to
them that the document was my last will;
that I signed the will in the presence of both
witnesses; that they signed the will as wit-
nesses in my presence and in the presence of
each other; that the will was read and ex-
plained to me (or read by me), after being
prepared and before I signed it, and it clearly
and accurately expresses my wishes; and
that I willingly made and executed the will
as my free and voluntary act for the pur-
poses expressed in the will.

Testator

(b) Each attesting witness’s affidavit must
contain substantially the following content:

We, and , swear or affirm
under penalty of perjury that on the day
of , 20 s of the State of

, published and declared the attached
document to be his/her last will, signed the
will in the presence of both of us, and re-
quested both of us to sign the will as wit-
nesses; that we, in compliance with his/her
request, signed the will as witnesses in his/
her presence and in the presence of each
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other; and that the testator was not acting
under duress, menace, fraud, or undue influ-
ence of any person, so far as we could deter-
mine, and in our opinion was mentally capa-
ble of disposing of all his/her estate by will.

Witness

Witness
Subscribed and sworn to or affirmed before
me this day of , 20 , by
testator, and by and s

attesting witnesses.

(Title)

§15.10 What assets will the Secretary
probate?

(a) We will probate only the trust or
restricted land, or trust personalty
owned by the decedent at the time of
death.

(b) We will not probate the following
property:

(1) Real or personal property other
than trust or restricted land or trust
personalty owned by the decedent at
the time of death;

(2) Restricted land derived from al-
lotments made to members of the Five
Civilized Tribes (Cherokee, Choctaw,
Chickasaw, Creek, and Seminole) in
Oklahoma; and

(3) Restricted interests derived from
allotments made to Osage Indians in
Oklahoma (Osage Nation) and Osage
headright interests owned by Osage de-
cedents.

(c) We will probate that part of the
lands and assets owned by a deceased
member of the Five Civilized Tribes or
Osage Nation who owned a trust inter-
est in land or a restricted interest in
land derived from an individual Indian
who was a member of a Tribe other
than the Five Civilized Tribes or Osage
Nation.

[76 FR 7505, Feb. 10, 2011]

§15.11 What are the basic steps of the
probate process?

The basic steps of the probate process
are:

(a) We learn about a person’s death
(see subpart B for details);

(b) We prepare a probate file that in-
cludes documents sent to the agency
(see subpart C for details);
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(c) We refer the completed probate
file to OHA for assignment to a judge
or ADM (see subpart D for details); and

(d) The judge or ADM decides how to
distribute any trust or restricted land
and/or trust personalty, and we make
the distribution (see subpart D for de-
tails).

§15.12 What happens if assets in a
trust estate may be diminished or
destroyed while the probate is
pending?

(a) This section applies if an inter-
ested party or BIA:

(1) Learns of the death of a person
owning trust or restricted property;
and

(2) Believes that an emergency exists
and the assets in the estate may be sig-
nificantly diminished or destroyed be-
fore the final decision and order of a
judge in a probate case.

(b) An interested party, the Super-
intendent, or other authorized rep-
resentative of BIA has standing to re-
quest relief.

(c) The interested party or BIA rep-
resentative may request:

(1) That OHA immediately assign a
judge or ADM to the probate case;

(2) That BIA transfer a probate file to
OHA containing sufficient information
on potential interested parties and doc-
umentation concerning the alleged
emergency for a judge to consider
emergency relief in order to preserve
estate assets; and

(3) That OHA hold an expedited hear-
ing or consider ex parte relief to pre-
vent impending or further loss or de-
struction of trust assets.

[738 FR 67278, Nov. 13, 2008, as amended at 76
FR 7505, Feb. 10, 2011]

Subpart B—Starting the Probate
Process

§15.101 When should I notify the agen-
cy of the death of a person owning
trust or restricted property?

There is no deadline for notifying us
of a death.

(a) Notify us as provided in §15.103 to
assure timely distribution of the es-
tate.

(b) If we find out about the death of
a person owning trust or restricted
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