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§166.100

cover that is managed as native vege-
tation.

Restricted land or restricted status
means land the title to which is held
by an individual Indian or a tribe and
which can only be alienated or encum-
bered by the owner with the approval
of the Secretary because of limitations
contained in the conveyance instru-
ment pursuant to federal law.

Subpermit means a written agree-
ment, whereby the permittee grants to
an individual or entity a right to pos-
session (i.e., pasturing authorization),
no greater than that held by the per-
mittee under the permit.

Surety means one who guarantees the
performance of another.

Sustained yield means the yield of ag-
ricultural products that a unit of land
can produce continuously at a given
level of use.

Trespass means any unauthorized oc-
cupancy, use of, or action on Indian
lands.

Tribal land means the surface estate
of land or any interest therein held by
the United States in trust for a tribe,
band, community, group or pueblo of
Indians, and land that is held by a
tribe, band, community, group or pueb-
lo of Indians, subject to federal restric-
tions against alienation or encum-
brance, and includes such land reserved
for BIA administrative purposes when
it is not immediately needed for such
purposes. The term also includes lands
held by the United States in trust for
an Indian corporation chartered under
section 17 of the Act of June 18, 1934 (48
Stat. 984; 25 U.S.C. 476).

Tribal law means the body of non-fed-
eral law that governs lands and activi-
ties under the jurisdiction of a tribe,
including ordinances or other enact-
ments by the tribe, tribal court rul-
ings, and tribal common law.

Trust land means any tract, or inter-
est therein, that the United States
holds in trust status for the benefit of
a tribe or individual Indian.

Undivided interest means a fractional
share in the surface estate of Indian
land, where the surface estate is owned
in common with other Indian land-
owners or fee owners.

Us/We/Our means the BIA and any
tribe acting on behalf of the BIA under
166.1 of this part.
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Uniform Standards of Professional Ap-
praisal Practices (USPAP) means the
standards promulgated by the Ap-
praisal Standards Board of the Ap-
praisal Foundation to establish re-
quirements and procedures for profes-
sional real property appraisal practice.

Written notice means a written letter
mailed by way of United States mail,
certified return receipt requested, post-
age prepaid, or hand-delivered letter.

Subpart B—Tribal Policies and
Laws Pertaining to Permits

§166.100 What special tribal policies
will we apply to permitting on In-
dian agricultural lands?

(a) When specifically authorized by
an appropriate tribal resolution estab-
lishing a general policy for permitting
of Indian agricultural lands, the BIA
will:

(1) Waive the general prohibition
against Indian operator preferences in
permits advertised for bid under
§166.221 of this part, by allowing pro-
spective Indian operators to match the
highest responsible bid (unless the trib-
al law or leasing policy specifies some
other manner in which the preference
must be afforded);

(2) Waive or modify the requirement
that a permittee post a surety or per-
formance bond;

(3) Provide for posting of other col-
lateral or security in lieu of surety or
other bonds; and

(4) Approve permits of tribally-owned
agricultural lands at rates determined
by the tribal governing body.

(b) When specifically authorized by
an appropriate tribal resolution estab-
lishing a general policy for permitting
of Indian agricultural lands, and sub-
ject to paragraph (c) of this section,
the BIA may:

(1) Waive or modify any general no-
tice requirement of federal law; and

(2) Grant or approve a permit on
“highly fractionated undivided
heirship lands” as defined by tribal
law.

(c) The BIA may take the action
specified in paragraph (b) of this sec-
tion only if:

(1) The tribe defines by resolution
what constitutes ‘‘highly fractionated
undivided heirship lands’’;
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(2) The tribe adopts an alternative
plan for notifying individual Indian
landowners; and

(3) The BIA’s action is necessary to
prevent waste, reduce idle land acreage
and ensure income.

§166.101 May individual Indian land-
owners exempt their land from cer-
tain tribal policies for permitting
on Indian agricultural lands?

(a) The individual Indian landowners
of Indian land may exempt their land
from our application of a tribal policy
referred to under §166.100 of this part
if:

(1) The Indian landowners have at
least a 50% interest in such
fractionated tract; and

(2) The Indian landowners submit a
written objection to the BIA of all or
any part of such tribal policies to the
permitting of such parcel of land.

(b) Upon verification of the written
objection we will notify the tribe of the
Indian landowners’ exemption from the
specific tribal policy.

(c) The procedures described in para-
graphs (a) and (b) of this section will
also apply to withdrawing an approved
exemption.

§166.102
mits?
Tribal laws will apply to permits of
Indian land under the jurisdiction of
the tribe enacting such laws, unless
those tribal laws are inconsistent with
applicable federal law.

Do tribal laws apply to per-

§166.103 How will tribal laws be en-
forced on Indian agricultural land?

(a) Unless prohibited by federal law,
we will recognize and comply with trib-
al laws regulating activities on Indian
agricultural land, including tribal laws
relating to land use, environmental
protection, and historic or cultural
preservation.

(b) While the tribe is primarily re-
sponsible for enforcing tribal laws per-
taining to Indian agricultural land, we
will:

(1) Assist in the enforcement of tribal
laws;

(2) Provide notice of tribal laws to
persons or entities undertaking activi-
ties on Indian agricultural land, under
§166.104(b) of this part; and

§166.200

(3) Require appropriate federal offi-
cials to appear in tribal forums when
requested by the tribe, so long as such
an appearance would not:

(i) Be inconsistent with the restric-
tions on employee testimony set forth
at 43 CFR Part 2, Subpart E;

(ii) Constitute a waiver of the sov-
ereign immunity of the United States;
or

(iii) Authorize or result in a review of
our actions by a tribal court.

(c) Where the regulations in this sub-
part are inconsistent with a tribal law,
but such regulations cannot be super-
seded or modified by the tribal law
under §166.2 of this part, we may waive
the regulations under part 1 of this
title, so long as the waiver does not
violate a federal statute or judicial de-
cision or conflict with our general
trust responsibility under federal law.

§166.104 What notifications are re-
quired that tribal laws apply to per-
mits on Indian agricultural lands?

(a) Tribes must notify us of the con-
tent and effective dates of new tribal
laws.

(b) We will then notify affected In-
dian landowners and any persons or en-
tities undertaking activities on Indian
agricultural lands of the superseding or
modifying effect of the tribal law. We
will:

(1) Provide individual written notice;
or

(2) Post public notice. This notice
will be posted at the tribal community
building, U.S. Post Office, and/or pub-
lished in the local newspaper nearest to
the Indian lands where activities are
occurring.

Subpart C—Permit Requirements
GENERAL REQUIREMENTS

§166.200 When is a permit needed to
authorize possession of Indian land
for grazing purposes?

(a) Unless otherwise provided for in
this part, any person or legal entity,
including an independent legal entity
owned and operated by a tribe, must
obtain a permit under these regula-
tions before taking possession of Indian
land for grazing purposes.
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