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the portion of the grant that is so fund-
ed. 

(b) Grants do not include certain rental 
assistance payments. A federal rental as-
sistance payment made to a building 
owner on behalf or in respect of a ten-
ant is not a grant made with respect to 
a building or its operation if the pay-
ment is made pursuant to— 

(1) Section 8 of the United States 
Housing Act of 1937 (42 U.S.C. 1437f) 

(2) A qualifying program of rental as-
sistance administered under section 9 
of the United States Housing Act of 
1937 (42 U.S.C. 1437g); or 

(3) A program or method of rental as-
sistance as the Secretary may des-
ignate by publication in the FEDERAL 
REGISTER or in the Internal Revenue 
Bulletin (see § 601.601(d)(2) of this chap-
ter). 

(c) Qualifying rental assistance pro-
gram. For purposes of paragraph (b)(2) 
of this section, payments are made pur-
suant to a qualifying rental assistance 
program administered under section 9 
of the United States Housing Act of 
1937 to the extent that the payments— 

(1) Are made to a building owner pur-
suant to a contract with a public hous-
ing authority with respect to units the 
owner has agreed to maintain as public 
housing units (PH-units) in the build-
ing; 

(2) Are made with respect to units oc-
cupied by public housing tenants, pro-
vided that, for this purpose, units may 
be considered occupied during periods 
of short term vacancy (not to exceed 60 
days); and 

(3) Do not exceed the difference be-
tween the rents received from a build-
ing’s PH-unit tenants and a pro rata 
portion of the building’s actual oper-
ating costs that are reasonably allo-
cable to the PH-units (based on square 
footage, number of bedrooms, or simi-
lar objective criteria), and provided 
that, for this purpose, operating costs 
do not include any development costs 
of a building (including developer’s 
fees) or the principal or interest of any 
debt incurred with respect to any part 
of the building. 

(d) Effective date. This section is ef-
fective September 26, 1997. 

[T.D. 8731, 62 FR 50503, Sept. 26, 1997] 

§ 1.42–17 Qualified allocation plan. 

(a) Requirements—(1) In general. [Re-
served] 

(2) Selection criteria. [Reserved] 
(3) Agency evaluation. Section 

42(m)(2)(A) requires that the housing 
credit dollar amount allocated to a 
project is not to exceed the amount the 
Agency determines is necessary for the 
financial feasibility of the project and 
its viability as a qualified low-income 
housing project throughout the credit 
period. In making this determination, 
the Agency must consider— 

(i) The sources and uses of funds and 
the total financing planned for the 
project. The taxpayer must certify to 
the Agency the full extent of all fed-
eral, state, and local subsidies that 
apply (or which the taxpayer expects to 
apply) to the project. The taxpayer 
must also certify to the Agency all 
other sources of funds and all develop-
ment costs for the project. The tax-
payer’s certification should be suffi-
ciently detailed to enable the Agency 
to ascertain the nature of the costs 
that will make up the total financing 
package, including subsidies and the 
anticipated syndication or placement 
proceeds to be raised. Development 
cost information, whether or not in-
cludible in eligible basis under section 
42(d), that should be provided to the 
Agency includes, but is not limited to, 
site acquisition costs, construction 
contingency, general contractor’s over-
head and profit, architect’s and engi-
neer’s fees, permit and survey fees, in-
surance premiums, real estate taxes 
during construction, title and record-
ing fees, construction period interest, 
financing fees, organizational costs, 
rent-up and marketing costs, account-
ing and auditing costs, working capital 
and operating deficit reserves, syndica-
tion and legal fees, and developer fees; 

(ii) Any proceeds or receipts expected 
to be generated by reason of tax bene-
fits; 

(iii) The percentage of the housing 
credit dollar amount used for project 
costs other than the costs of inter-
mediaries. This requirement should not 
be applied so as to impede the develop-
ment of projects in hard-to-develop 
areas under section 42(d)(5)(C); and 
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(iv) The reasonableness of the devel-
opmental and operational costs of the 
project. 

(4) Timing of Agency evaluation—(i) In 
general. The financial determinations 
and certifications required under para-
graph (a)(3) of this section must be 
made as of the following times— 

(A) The time of the application for 
the housing credit dollar amount; 

(B) The time of the allocation of the 
housing credit dollar amount; and 

(C) The date the building is placed in 
service. 

(ii) Time limit for placed-in-service eval-
uation. For purposes of paragraph 
(a)(4)(i)(C) of this section, the evalua-
tion for when a building is placed in 
service must be made not later than 
the date the Agency issues the Form 
8609, ‘‘Low-Income Housing Credit Al-
location Certification.’’ The Agency 
must evaluate all sources and uses of 
funds under paragraph (a)(3)(i) of this 
section paid, incurred, or committed by 
the taxpayer for the project up until 
date the Agency issues the Form 8609. 

(5) Special rule for final determinations 
and certifications. For the Agency’s 
evaluation under paragraph (a)(4)(i)(C) 
of this section, the taxpayer must sub-
mit a schedule of project costs. Such 
schedule is to be prepared on the meth-
od of accounting used by the taxpayer 
for federal income tax purposes, and 
must detail the project’s total costs as 
well as those costs that may qualify for 
inclusion in eligible basis under section 
42(d). For projects with more than 10 
units, the schedule of project costs 
must be accompanied by a Certified 
Public Accountant’s audit report on 
the schedule (an Agency may require 
an audited schedule of project costs for 
projects with fewer than 11 units). The 
CPA’s audit must be conducted in ac-
cordance with generally accepted au-
diting standards. The auditor’s report 
must be unqualified. 

(6) Bond-financed projects. A project 
qualifying under section 42(h)(4) is not 
entitled to any credit unless the gov-
ernmental unit that issued the bonds 
(or on behalf of which the bonds were 
issued), or the Agency responsible for 
issuing the Form(s) 8609 to the project, 
makes determinations under rules 
similar to the rules in paragraphs (a) 
(3), (4), and (5) of this section. 

(b) Effective date. This section is ef-
fective on January 1, 2001. 

[T.D. 8859, 65 FR 2329, Jan. 14, 2000] 

§ 1.42–18 Qualified contracts. 

(a) Extended low-income housing com-
mitment—(1) In general. No credit under 
section 42(a) is allowed by reason of 
section 42 with respect to any building 
for the taxable year unless an extended 
low-income housing commitment (com-
mitment) (as defined in section 
42(h)(6)(B)) is in effect as of the end of 
such taxable year. A commitment must 
be in effect for the extended use period 
(as defined in paragraph (a)(1)(i) of this 
section). 

(i) Extended use period. The term ex-
tended use period means the period be-
ginning on the first day in the compli-
ance period (as defined in section 
42(i)(1)) on which the building is part of 
a qualified low-income housing project 
(as defined in section 42(g)(1)) and end-
ing on the later of— 

(A) The date specified by the low-in-
come housing credit agency (Agency) 
in the commitment; or 

(B) The date that is 15 years after the 
close of the compliance period. 

(ii) Termination of extended use period. 
The extended use period for any build-
ing will terminate— 

(A) On the date the building is ac-
quired by foreclosure (or instrument in 
lieu of foreclosure) unless the Commis-
sioner determines that such acquisi-
tion is part of an arrangement with the 
taxpayer (‘‘the owner’’) a purpose of 
which is to terminate such period; or 

(B) On the last day of the one-year 
period beginning on the date (after the 
14th year of the compliance period) on 
which the owner submits a written re-
quest to the Agency to find a person to 
acquire the owner’s interest in the low- 
income portion of the building if the 
Agency is unable to present during 
such period a qualified contract for the 
acquisition of the low-income portion 
of the building by any person who will 
continue to operate such portion as a 
qualified low-income building (as de-
fined in section 42(c)(2)). 

(iii) Owner non-acceptance. If the 
Agency provides a qualified contract 
within the one-year period and the 
owner rejects or fails to act upon the 
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