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of a participant attributable to a sup-
plemental contribution covering an un-
paid pledge, the contribution is treated 
as an annual addition to the supple-
mental contributor’s account in the ap-
plicable year for which the reduction 
occurred. An amount in excess of the 
contribution may be allocated in equal 
amounts for each year from the appli-
cable year to the year of the reduction. 
The employer’s credit is reduced only 
to the extent that a proportionate 
transfer of assets is not made from the 
account of the participant to whom the 
reduction is attributable to the ac-
counts of supplemental contributors. 

(vi) Example. The rules contained in 
paragraphs (f) (2) and (5) of this section 
are illustrated by the following exam-
ple: 

Example. Assume that A is an employee of 
corporation M, a calendar year taxpayer that 
maintains a TRASOP. A has pledged $100 as 
a matching employee contribution for 1977, 
the first applicable year of M’s TRASOP. M 
has transferred employer securities valued at 
$100 that have been allocated to A’s account 
under the Plan. The TRASOP provides that 
pledges must be paid no later then 24 months 
after the end of the applicable year. Thus, 
A’s $100 pledge must be paid by December 31, 
1979. As of December 31, 1979, the employer 
securities attributable to A’s pledge have a 
value of $90 and have produced undistributed 
dividend income of $13. Thus, the value of 
the portion of A’s account attributable to 
the unpaid pledge is $103. After December 31, 
1979, the value of this portion of A’s account 
is disclosed to participants, and employee B 
chooses to pay off A’s unpaid pledge, as pro-
vided in the plan, by making a $100 supple-
mental contribution. The full amount of the 
securities and dividend income attributable 
to the unpaid pledge are transferred from A’s 
account to that of B as of December 31, 1979. 
M’s credit for 1977 is not reduced. The $100 
supplemental contribution is an annual addi-
tion to B’s account for purposes of applying 
section 415 in 1979. Income attributable to 
the pledge in excess of the supplemental con-
tribution, $3 ($103–$100), may be allocated 
and treated as an annual addition by spread-
ing this excess amount over the years from 
the applicable year to the year of the reduc-
tion (1977, 1978, 1979). 

(g) Failure to comply—(1) General rule. 
If a corporation elects under § 1.46–8(c) 
(2) through (5) and paragraph (c)(1) of 
this section to obtain an additional 
credit, § 1.46–8(h) (1), (2), (3), (5), (6), and 
(7) as modified by this paragraph (g) 
apply. 

(2) Failure to comply (penalty classi-
fications)—(i) In general. A corporation 
fails to comply with an extra addi-
tional credit election if a defect de-
scribed in paragraph (g)(2) (ii)–(iv) of 
this section occurs in a taxable year. 

(ii) Funding defect. A funding defect 
occurs under this section if a corpora-
tion or its TRASOP fails to satisfy the 
requirements of § 1.46–8(c) (8) or (9) or 
paragraph (c)(4) of this section, as they 
apply directly to the extra additional 
credit. 

(iii) Special operational defect. A spe-
cial operational defect occurs if a 
TRASOP fails in operation to satisfy 
the requirements decribed in § 1.46–8(d) 
(5) through (9) (except (6) (i), (iii), and 
(v) through (viii)) or (e)(3), or para-
graphs (d) (5), (6), and (e)(3) of this sec-
tion, as they apply directly to the 
extra additional credit. 

(iv) De minimis defect. A de minimis de-
fect occurs if a corporation or its 
TRASOP fails to satisfy the require-
ments, other than those enumerated in 
paragraphs (c) (1) and (2) and (g)(2) (ii) 
and (iii), of this section or of § 1.46–8 
other than those excluded under § 1.46– 
8(h)(4)(iv). 

(3) Amount involved. The amount in-
volved in a failure to comply under this 
section is based upon the extra addi-
tional credit within the meaning of 
section 46(a)(2)(B)(ii). 

(4) Coordination of civil penalties. The 
civil penalties under § 1.46–8 and this 
section are determined separately. In 
no case may the amount involved with 
respect to a particular failure to com-
ply in one year exceed under both sec-
tions the full additional credit within 
the meaning of section 46(a)(2)(B) (i) 
and (ii). 

[T.D. 7856, 47 FR 54805, Dec. 6, 1982] 

§ 1.46–10 [Reserved] 

§ 1.46–11 Commuter highway vehicles. 
(a) In general. Section 46(c)(6) pro-

vides that the applicable percentage to 
determine qualified investment under 
section 46(c)(1) for a qualifying com-
muter highway vehicle is 100 percent. A 
qualifying commuter highway vehicle 
is a vehicle (defined in paragraph (b) of 
this section)— 

(1) Which is acquired by the taxpayer 
on or after November 9, 1978, 
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(2) Which is placed in service by the 
taxpayer before January 1, 1986, and 

(3) With respect to which the tax-
payer makes an election under para-
graph (g) of this section. 

(b) Definition of commuter highway ve-
hicle. A commuter highway vehicle is a 
highway vehicle that meets the fol-
lowing requirements: 

(1) The vehicle is section 38 property 
in the hands of the taxpayer. The rule 
of section 48(d), allowing a lessor to 
elect to treat the lessee of new section 
38 property as having acquired the 
property, applies to commuter highway 
vehicles. If the vehicle is leased and 
that 

election is made, the lessee is treated 
as the taxpayer under this section. 
However, if that election is not made. 
the lessor, and not the lessee, is treat-
ed as the taxpayer under this section. 

(2) The vehicle must meet the seating 
capacity requirement of paragraph (c) 
of this section; and 

(3) The taxpayer reasonably expects 
to meet the commuter use requirement 
of paragraph (d) of this section for at 
least the first 36 months after the vehi-
cle is placed in service. 

(c) Seating capacity. A commuter 
highway vehicle must have a seating 
capacity of a least 8 adults in addition 
to the driver’s seat. 

(d) Commuter use requirement. A vehi-
cle meets the commuter use require-
ment only if at least 80 percent of the 
miles the vehicle is driven are for trips 
to transport the taxpayer’s employees 
between their residences and their 
places of employment. A trip for this 
purpose includes driving the vehicle be-
fore or after employees are in the vehi-
cle, so long as the mileage driven is 
necessary either to pick up or drop off 
passengers or to park the vehicle in its 
regular parking space. A trip does not 
include miles driven solely for mainte-
nance or to refuel the vehicle. A trip is 
not considered to transport the tax-
payer’s employees between their resi-
dences and their places of employment 
unless at least one-half the seating ca-
pacity (defined in paragraph (c) of this 
section) is used to seat employees of 
the taxpayer. In no event is the driver 
counted as an employee of the tax-
payer. 

(e) Definition of employee. An em-
ployee in this section is the same as in 
section 3121 (d) (definition of employee 
for withholding purposes). 

(f) Transportation between employee’s 
residence and place of employment. An 
employee is transported between that 
employee’s residence and place of em-
ployment even if that place of employ-
ment is not the same as any of the 
other employees transported, and even 
if picked up or dropped off at some cen-
tral point between that residence and 
place of employment. An employee is 
not transported between that employ-
ee’s residence and place of employment 
if the transportation is of the type for 
which a deduction would be allowed 
under § 1.162–2 were the employee pro-
viding it, such as the transportation 
from one work site to another after be-
ginning work for the day. 

(g) Election. A taxpayer must elect to 
have the vehicle treated as a qualifying 
commuter highway vehicle on the re-
turn for the taxable year in which the 
vehicle is placed in service. The elec-
tion may be made only if the vehicle 
actually meets the commuter use re-
quirement under paragraph (d) of this 
section for that taxable year. It must 
be made on or before the due date (in-
cluding extensions) of that return. The 
election is effective as of that due date. 

[T.D. 8035, 50 FR 29370, July 19, 1985] 

§ 1.47–1 Recomputation of credit al-
lowed by section 38. 

(a) General rule—(1) In general. (i) If 
during the taxable year any section 38 
property the basis (or cost) of which 
was taken into account, under para-
graph (a) of § 1.46–3, in computing the 
taxpayer’s qualified investment is dis-
posed of, or otherwise ceases to be sec-
tion 38 property or becomes public util-
ity property (as defined in paragraph 
(g) of § 1.46–3) or is a qualifying com-
muter highway vehicle (as defined in 
paragraph (a) of § 1.46–11) which under-
goes a change in use (as defined in 
paragraph (m)(2) of this section) with 
respect to the taxpayer, before the 
close of the estimated useful life (as de-
termined under subparagraph (2)(i) of 
this paragraph) which was taken into 
account in computing such qualified 
investment, then the credit earned for 
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