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States person that made a transfer of 
property between August 5, 1997, and 
January 1, 1998, that is required to be 
reported under section 6038B may sat-
isfy its reporting requirement by re-
porting in accordance with the provi-
sions of this section or in accordance 
with the provisions of Notice 98–17 
(1998–11 IRB 6)(see § 601.601(d)(2) of this 
chapter). 

(3) Special rule for transfers made be-
fore January 1, 2000. Even if not re-
ported in accordance with the rules 
provided in paragraph (a)(5) of this sec-
tion, or paragraph (j) (1) or (2) of this 
section, a transfer that occurred before 
January 1, 2000 will nevertheless be 
considered timely reported if the trans-
feror reports it on a Form 8865 at-
tached to an amended tax return for 
the transferor’s tax year in which the 
transfer occurred, provided such 
amended return is filed no later than 
September 15, 2000. 

[T.D. 8817, 64 FR 5715, Feb. 5, 1999; 64 FR 
15686, Apr. 1, 1999; T.D. 8850, 64 FR 72554, Dec. 
28, 1999] 

§ 1.6038D–0T Outline of regulation pro-
visions (temporary). 

This section lists the table of con-
tents for §§ 1.6038D–1T through 1.6038D– 
8T. 

§ 1.6038D–1T Reporting with respect to specified 
foreign financial assets, definition of terms 
(temporary). 

(a) In general. 
(1) Specified person. 
(2) Specified individual. 
(3) Resident alien. 
(4) Bona fide resident of a U.S. possession. 
(5) U.S. possession. 
(6) Specified foreign financial asset. 
(7) Financial account. 
(8) Financial institution. 
(9) Foreign financial institution. 
(10) Foreign entity. 
(11) Annual return. 
(12) Specified domestic entity. [Reserved] 
(b) Effective/applicability dates. 
(c) Expiration date. 

§ 1.6038D–2T Requirement to report specified 
foreign financial assets (temporary). 

(a) Reporting requirement. 
(1) In general. 
(2) Special rule for married specified indi-

viduals filing a joint annual return. 
(3) Special rule for certain specified indi-

viduals living abroad. 

(4) Special rule for qualified individuals fil-
ing a joint annual return. 

(5) Assets with no positive value. 
(6) Excepted assets. 
(7) Form 8938 filed with annual return. 
(i) General rule. 
(ii) Consolidated returns. 
(8) Reporting required regardless of tax re-

sult. 
(9) Reporting period. 
(10) Successor forms. 
(b) Interest in a specified foreign financial 

asset. 
(1) In general. 
(2) Special rule for parent making an elec-

tion under section 1(g)(7). 
(3) Entities. 
(c) Special rules for joint interests. 
(1) Aggregate value of assets. 
(i) Specified persons. 
(ii) Married specified individuals. 
(2) Annual return filed by married specified 

individual. 
(i) Joint annual return. 
(ii) Separate annual return. 
(d) Example. 
(1) Facts. 
(2) Filing requirement. 
(i) Married specified individuals filing sep-

arate annual returns. 
(ii) Married specified individuals filing a 

joint annual return. 
(e) Effective/applicability dates. 
(f) Expiration date. 

§ 1.6038D–3T Specified foreign financial assets 
(temporary). 

(a) Financial accounts. 
(1) In general. 
(2) Financial account in a U.S. possession. 
(3) Excepted financial accounts. 
(i) Accounts maintained by U.S. payors. 
(ii) Mark-to-market election under section 

475. 
(b) Other specified foreign financial assets. 
(1) In general. 
(2) Mark-to-market election under section 

475. 
(3) Held for investment. 
(4)Trade-or-business test. 
(5) Direct relationship between holding an 

asset and a trade or business. 
(i) In general. 
(ii) Presumption of direct relationship. 
(c) Special rule for interests in foreign 

trusts and foreign estates. 
(d) Examples. 
(e) Effective/applicability dates. 
(f) Expiration date. 

§ 1.6038D–4T Information required to be reported 
(temporary). 

(a) Required information. 
(b) Effective/applicability dates. 
(c) Expiration date. 

VerDate Mar<15>2010 14:31 Apr 29, 2013 Jkt 229099 PO 00000 Frm 00200 Fmt 8010 Sfmt 8010 Q:\26\26V13.TXT ofr150 PsN: PC150



191 

Internal Revenue Service, Treasury § 1.6038D–1T 

§ 1.6038D–5T Valuation guidelines (temporary). 

(a) Fair market value. 
(b) Valuation of assets. 
(1) Maximum value. 
(2) U.S. dollars. 
(3) Asset with no positive value. 
(c) Foreign currency conversion. 
(1) In general. 
(2) Other publicly available exchange rate. 
(3) Currency exchange rate. 
(4) Determination date. 
(d) Financial accounts. 
(e) Asset held in a financial account. 
(f) Other specified foreign financial assets. 
(1) General rule. 
(2) Interests in trusts that are specified 

foreign financial assets. 
(i) Maximum value. 
(ii) Reporting threshold. 
(3) Interests in estates, pension plans, and 

deferred compensation plans. 
(i) Maximum value. 
(ii) Reporting threshold. 
(g) Effective/applicability dates. 
(h) Expiration date. 

§ 1.6038D–6T Specified domestic entities 
(temporary). [Reserved] 

§ 1.6038D–7T Exceptions from the reporting of 
certain assets under Section 6038D (temporary). 

(a) Elimination of duplicative reporting of 
assets. 

(1) In general. 
(2) Foreign grantor trusts. 
(b) Owner of certain trusts. 
(c) Bona fide resident of a U.S. possession. 
(d) Effective/applicability dates. 
(e) Expiration date. 

§ 1.6038D–8T Penalties for failure to disclose 
(temporary). 

(a) In general. 
(b) Married specified individuals filing a 

joint annual return. 
(c) Increase in penalty. 
(d) Presumption of aggregate value. 
(e) Reasonable cause exception. 
(1) In general. 
(2) Affirmative showing required. 
(3) Facts and circumstances taken into ac-

count. 
(f) Penalties for underpayments attrib-

utable to undisclosed foreign financial as-
sets. 

(1) Accuracy related penalty. 
(2) Criminal penalties. 
(g) Effective/applicability dates. 
(h) Expiration date. 

[T.D. 9567, 76 FR 78560, Dec. 19, 2011] 

§ 1.6038D–1T Reporting with respect to 
specified foreign financial assets, 
definition of terms (temporary). 

(a) In general. The following defini-
tions apply for purposes of section 
6038D and the regulations— 

(1) Specified person. The term specified 
person means a specified individual or a 
specified domestic entity. 

(2) Specified individual. The term spec-
ified individual means an individual 
who is a— 

(i) U.S. citizen; 
(ii) Resident alien of the United 

States for any portion of the taxable 
year; 

(iii) Nonresident alien for whom an 
election under section 6013(g) or (h) is 
in effect; or 

(iv) Nonresident alien who is a bona 
fide resident of Puerto Rico or a sec-
tion 931 possession (as defined in § 1.931– 
1(c)(1)). 

(3) Resident alien. The term resident 
alien has the meaning set forth in sec-
tion 7701(b) and §§ 301.7701(b)–1 through 
301.7701(b)–9 of this chapter. 

(4) Bona fide resident of a U.S. posses-
sion. The term bona fide resident of a 
U.S. possession means an individual who 
is a ‘‘bona fide resident’’ under section 
937(a) and § 1.937–1. 

(5) U.S. possession. The term U.S. pos-
session means American Samoa, Guam, 
the Northern Mariana Islands, Puerto 
Rico, or the U.S. Virgin Islands. 

(6) Specified foreign financial asset. 
The term specified foreign financial asset 
has the meaning set forth in § 1.6038D– 
3T. 

(7) Financial account. The term finan-
cial account has the meaning set forth 
in section 1471(d)(2) and the regula-
tions. 

(8) Financial institution. The term fi-
nancial institution has the meaning set 
forth in section 1471(d)(5) and the regu-
lations. 

(9) Foreign financial institution. The 
term foreign financial institution has the 
meaning set forth in section 1471(d)(4) 
and the regulations. 

(10) Foreign entity. The term foreign 
entity has the meaning set forth in sec-
tion 1473(5) and the regulations. 

(11) Annual return. The term annual 
return means an annual federal income 
tax return of a specified individual or 
an annual federal income tax return or 

VerDate Mar<15>2010 14:31 Apr 29, 2013 Jkt 229099 PO 00000 Frm 00201 Fmt 8010 Sfmt 8010 Q:\26\26V13.TXT ofr150 PsN: PC150


		Superintendent of Documents
	2013-06-14T02:08:23-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




