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individual, the married specified indi-
vidual includes one-half of the value of 
a specified foreign financial asset that 
the married specified individual jointly 
owns with his or her spouse in deter-
mining whether the married specified 
individual has an interest in specified 
foreign financial assets the aggregate 
value of which exceeds the reporting 
thresholds set forth in § 1.6038D–2T(a). 

(2) Annual return filed by a married 
specified individual—(i) Joint annual re-
turn. Married specified individuals that 
file a joint annual return must file a 
single Form 8938 to fulfill their report-
ing requirements under section 6038D 
and § 1.6038D–2T(a). The single Form 
8938 must report all of the specified for-
eign financial assets in which either 
married specified individual has an in-
terest. If the married specified individ-
uals jointly own a specified foreign fi-
nancial asset or if they have an inter-
est in a specified foreign financial asset 
under paragraph (b)(2) of this section, 
the asset must be reported only once 
on the single Form 8938 filed for the 
taxable year. 

(ii) Separate annual return. A married 
specified individual who files a sepa-
rate annual return for the taxable year 
must fulfill the reporting requirements 
under section 6038D and § 1.6038D–2T(a) 
by filing a separate Form 8938 that re-
ports all of the specified foreign finan-
cial assets in which the married speci-
fied individual has an interest, includ-
ing assets jointly owned with the mar-
ried specified individual’s spouse. 

(d) Example. The following example 
illustrates the application of paragraph 
(c) of this section: 

Example. (1) Facts. Two married specified 
individuals, H and W, jointly own a specified 
foreign financial asset with a value of $90,000 
at all times during the taxable year. H sepa-
rately has an interest in a specified foreign 
financial asset with a value of $10,000 at all 
times during the taxable year. W separately 
has an interest in a specified foreign finan-
cial asset with a value of $1,000 at all times 
during the taxable year. 

(2) Filing requirement—(i) Married specified 
individuals filing separate annual returns. If H 
and W file separate annual returns, the ag-
gregate value of the specified foreign finan-
cial assets in which H has an interest at the 
end of the taxable year is $55,000, comprising 
one-half of the value of the jointly owned 
asset, $45,000, and the value of H’s separately 
owned specified foreign financial asset, 

$10,000. The aggregate value of the specified 
foreign financial assets in which W has an in-
terest at the end of the taxable year is 
$46,000, comprising one-half of the value of 
the jointly owned asset, $45,000, and the 
value of W’s separately owned specified for-
eign financial asset, $1,000. H must file Form 
8938 with his annual return for the taxable 
year because the aggregate value of the spec-
ified foreign financial assets in which H has 
an interest exceeds the applicable reporting 
threshold ($50,000) set forth in § 1.6038D– 
2T(a)(1). H must report the maximum value 
of the entire jointly owned asset, $90,000, and 
the maximum value of the separately owned 
asset, $10,000. See § 1.6038D–5T(b) regarding 
the maximum value of a jointly owned and 
specified foreign financial asset to be re-
ported by a specified person, including a 
married specified individual, that is a joint 
owner of an asset. The aggregate value of the 
specified foreign financial assets in which W 
has an interest, $46,000, does not exceed the 
applicable reporting threshold forth in 
§ 1.6038D–2T(a)(1). W is not required to file 
Form 8938 with her separate annual return. 

(ii) Married specified individuals filing a joint 
annual return. If H and W file a joint annual 
return, they must file a single Form 8938 
with their joint annual return for the tax-
able year because the aggregate value of all 
of the specified foreign financial assets in 
which either H and W have an interest 
($90,000 (included only once), $10,000, and 
$1000, or $101,000) exceeds the applicable re-
porting threshold ($100,000) set forth in 
§ 1.6038D–2T(a)(2). The single Form 8938 must 
report the maximum value of the jointly 
owned specified foreign financial asset, 
$90,000, and the maximum value of the speci-
fied foreign financial assets separately 
owned by H and W, $10,000 and $1,000, respec-
tively. 

(e) Effective/applicability dates. This 
section applies to taxable years ending 
after December 19, 2011. Taxpayers may 
elect to apply the rules of this section 
to taxable years ending prior to De-
cember 19, 2011. 

(f) Expiration date. The applicability 
of this section expires December 12, 
2014. 

[T.D. 9567, 76 FR 78561, Dec. 19, 2011, as 
amended at 77 FR 9845, Feb. 21, 2012] 

§ 1.6038D–3T Specified foreign finan-
cial assets (temporary). 

(a) Financial accounts—(1) In general. 
Except as otherwise provided in this 
section, a specified foreign financial 
asset includes any financial account 
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maintained by a foreign financial insti-
tution. An asset held in a financial ac-
count maintained by a foreign finan-
cial institution is not required to be 
separately reported on Form 8938, 
‘‘Statement of Specified Foreign Fi-
nancial Assets.’’ 

(2) Financial account in a U.S. posses-
sion. A specified foreign financial asset 
includes a financial account main-
tained by a financial institution that is 
organized under the laws of a U.S. pos-
session. 

(3) Excepted financial accounts— (i) 
Accounts maintained by U.S. payors. A 
financial account maintained by a U.S. 
payor as defined in § 1.6049–5(c)(5)(i) (in-
cluding assets held in such an account) 
is not a specified foreign financial 
asset for purposes of section 6038D and 
the regulations. 

(ii) Mark-to-market election under sec-
tion 475. A financial account is not a 
specified foreign financial asset if the 
rules of section 475(a) apply to all of 
the holdings in the account or an elec-
tion under section 475(e) or (f) is made 
with respect to all of the holdings in 
the account. 

(b) Other specified foreign financial as-
sets—(1) In general. Except as otherwise 
provided in this section, a specified for-
eign financial asset includes any of the 
following assets that are held for in-
vestment and not held in an account 
maintained by a financial institution 
— 

(i) Stock or securities issued by a 
person other than a United States per-
son; 

(ii) A financial instrument or con-
tract that has an issuer or 
counterparty which is other than a 
United States person; and 

(iii) An interest in a foreign entity. 
(2) Mark-to-market election under sec-

tion 475. An asset is not a specified for-
eign financial asset if the rules of sec-
tion 475(a) apply to the asset or an 
election under section 475(e) or (f) is 
made with respect to the asset. 

(3) Held for investment. An asset is 
held for investment for purposes of sec-
tion 6038D and the regulations if that 
asset is not used in, or held for use in, 
the conduct of a trade or business of a 
specified person. 

(4) Trade-or-business test. For purposes 
of section 6038D and the regulations, an 

asset is used in, or held for use in, the 
conduct of a trade or business and not 
held for investment if the asset is— 

(i) Held for the principal purpose of 
promoting the present conduct of a 
trade or business; 

(ii) Acquired and held in the ordinary 
course of a trade or business, as, for ex-
ample, in the case of an account or 
note receivable arising from that trade 
or business; or 

(iii) Otherwise held in a direct rela-
tionship to the trade or business as de-
termined under paragraph (b)(5) of this 
section. 

(5) Direct relationship between holding 
an asset and a trade or business—(i) In 
general. In determining whether an 
asset is held in a direct relationship to 
the conduct of a trade or business by a 
specified person, principal consider-
ation will be given to whether the asset 
is needed in the trade or business of the 
specified person. An asset shall be con-
sidered needed in a trade or business, 
for this purpose, only if the asset is 
held to meet the present needs of that 
trade or business and not its antici-
pated future needs. An asset shall be 
considered as needed in the trade or 
business if, for example, the asset is 
held to meet the operating expenses of 
the trade or business. Conversely, an 
asset shall be considered as not needed 
in the trade or business if, for example, 
the asset is held for the purpose of pro-
viding for future diversification into a 
new trade or business, future plant re-
placement, or future business contin-
gencies. Stock is never considered used 
or held for use in a trade or business 
for purposes of applying this test. 

(ii) Presumption of direct relationship. 
An asset will be treated as held in a di-
rect relationship to the conduct of a 
trade or business of a specified person 
if— 

(A) The asset was acquired with 
funds generated by the trade or busi-
ness of the specified person or the af-
filiated group of the specified person, if 
any; 

(B) The income from the asset is re-
tained or reinvested in the trade or 
business; and 

(C) Personnel who are actively in-
volved in the conduct of the trade or 
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business exercise significant manage-
ment and control over the investment 
of such asset. 

(c) Special rule for interests in foreign 
trusts and foreign estates. An interest in 
a foreign trust or a foreign estate is 
not a specified foreign financial asset 
of a specified person unless the person 
knows or has reason to know based on 
readily accessible information of the 
interest. Receipt of a distribution from 
the foreign trust or foreign estate con-
stitutes actual knowledge for this pur-
pose. 

(d) Examples. Examples of assets 
other than financial accounts that may 
be considered other specified foreign fi-
nancial assets include, but are not lim-
ited to— 

(1) Stock issued by a foreign corpora-
tion; 

(2) A capital or profits interest in a 
foreign partnership; 

(3) A note, bond, debenture, or other 
form of indebtedness issued by a for-
eign person; 

(4) An interest in a foreign trust; 
(5) An interest rate swap, currency 

swap, basis swap, interest rate cap, in-
terest rate floor, commodity swap, eq-
uity swap, equity index swap, credit de-
fault swap, or similar agreement with a 
foreign counterparty; and, 

(6) Any option or other derivative in-
strument with respect to any of the 
items listed as examples in this para-
graph or with respect to any currency 
or commodity that is entered into with 
a foreign counterparty or issuer. 

(e) Effective/applicability dates. This 
section applies to taxable years ending 
after December 19, 2011. Taxpayers may 
elect to apply the rules of this section 
to taxable years ending prior to De-
cember 19, 2011. 

(f) Expiration date. The applicability 
of this section expires December 12, 
2014. 

[T.D. 9567, 76 FR 78562, Dec. 19, 2011] 

§ 1.6038D–4T Information required to 
be reported (temporary). 

(a) Required information. The fol-
lowing information must be reported 
on Form 8938, ‘‘Statement of Specified 
Foreign Financial Assets,’’ with re-
spect to each specified foreign financial 
asset: 

(1) In the case of a financial account 
maintained by a foreign financial insti-
tution, the name and address of the 
foreign financial institution and the 
account number of the account; 

(2) In the case of stock or a security, 
the name and address of the issuer, and 
information that identifies the class or 
issue of which the stock or security is 
a part; 

(3) In the case of a financial instru-
ment or contract, information that 
identifies the financial instrument or 
contract, including the names and ad-
dresses of all issuers and counterpar-
ties; 

(4) In the case of an interest in a for-
eign entity, information that identifies 
the interest, including the name and 
address of the entity; 

(5) The maximum value of the speci-
fied foreign financial asset during the 
portion of the taxable year in which 
the specified person has an interest in 
the asset; 

(6) In the case of a financial account 
that is a depository or custodial ac-
count under section 1471(d)(2), whether 
the account was opened or closed dur-
ing the taxable year; 

(7) The date, if any, on which the 
specified foreign financial asset, other 
than a financial account that is a de-
pository or custodial account under 
section 1471(d)(2), was either acquired 
or disposed of (or both) during the tax-
able year; 

(8) The amount of any income, gain, 
loss, deduction, or credit recognized for 
the taxable year with respect to the re-
ported specified foreign financial asset, 
and the schedule, form, or return filed 
with the Internal Revenue Service on 
which the income, gain, loss, deduc-
tion, or credit, if any, is reported or in-
cluded by the specified person; 

(9) The foreign currency exchange 
rate and, if the source of such rate is 
other than as described in § 1.6038D– 
5T(c)(1), the source of the rate used to 
determine the specified foreign finan-
cial asset’s U.S. dollar value, including 
maximum value; and 

(10) For any specified foreign finan-
cial asset excepted from reporting on 
Form 8938 under § 1.6038D–7T(a), the 
specified person must report the num-
ber of Forms 3520, ‘‘Annual Return To 
Report Transactions With Foreign 
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