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(h) Expiration date. The applicability 
of this section expires December 12, 
2014. 

[T.D. 9567, 76 FR 78564, Dec. 19, 2011, as 
amended at 77 FR 9845, Feb. 21, 2012] 

§ 1.6038D–6T Specified domestic enti-
ties (temporary). [Reserved] 

§ 1.6038D–7T Exceptions from the re-
porting of certain assets under Sec-
tion 6038D (temporary). 

(a) Elimination of duplicative reporting 
of assets—(1) In general. A specified per-
son is not required to report a specified 
foreign financial asset on Form 8938, 
‘‘Statement of Specified Foreign Fi-
nancial Assets,’’ if the specified per-
son— 

(i) Reports the asset on at least one 
of the following forms timely filed with 
the Internal Revenue Service for the 
taxable year— 

(A) Form 3520, ‘‘Annual Return To 
Report Transactions With Foreign 
Trusts and Receipt of Certain Foreign 
Gifts’’ (in the case of a specified person 
who is the beneficiary of a foreign 
trust); 

(B) Form 5471, ‘‘Information Return 
of U.S. Persons With Respect to Cer-
tain Foreign Corporations’’; 

(C) Form 8621, ‘‘Return by a Share-
holder of a Passive Foreign Investment 
Company or Qualified Electing Fund’’; 

(D) Form 8865, ‘‘Return of U.S. Per-
sons With Respect to Certain Foreign 
Partnerships’’; or 

(E) Form 8891, ‘‘U.S. Information Re-
turn for Beneficiaries of Certain Cana-
dian Registered Retirement Plans’’; or 

(F) Any other form under title 26 of 
the United States Code timely filed 
with the Internal Revenue Service and 
identified for this purpose by the Sec-
retary in regulations or other guid-
ance; and 

(ii) Reports on Form 8938 the filing of 
the form on which the asset is re-
ported. 

(2) Foreign grantor trusts. A specified 
person that is treated as an owner of a 
foreign trust or any portion of a for-
eign trust under sections 671 through 
679 is not required to report any speci-
fied foreign financial assets held by the 
foreign trust on Form 8938, provided— 

(i) The specified person reports the 
trust on a Form 3520 timely filed with 

the Internal Revenue Service for the 
taxable year; 

(ii) The trust timely files Form 3520– 
A, ‘‘Annual Information Return of For-
eign Trust With a U.S. Owner,’’ with 
the Internal Revenue Service for the 
taxable year; and 

(iii) The Form 8938 filed by the speci-
fied person for the taxable year reports 
the filing of the Form 3520 and Form 
3520–A. 

(b) Owner of certain trusts. A specified 
person that is treated as an owner of 
any portion of a domestic trust under 
sections 671 through 678 is not required 
to file Form 8938 to report any speci-
fied foreign financial asset held by the 
trust if the trust is— 

(1) A widely-held fixed investment 
trust under § 1.671–5; or 

(2) A liquidating trust within the 
meaning of § 301.7701–4(d) of this chap-
ter that is created pursuant to a court 
order issued in a bankruptcy under 
Chapter 7 (11 U.S.C. 701 et seq.) or a con-
firmed plan under Chapter 11 (11 U.S.C. 
1101 et seq.) of the Bankruptcy Code. 

(c) Bona fide resident of a U.S. posses-
sion. A specified individual who is a 
bona fide resident of a U.S. possession 
and who is required to file Form 8938 
with the Internal Revenue Service is 
not required to report the following 
specified foreign financial assets: 

(1) A financial account maintained by 
a financial institution organized under 
the laws of the U.S. possession of which 
the specified individual is a bona fide 
resident; 

(2) A financial account maintained by 
a branch of a financial institution not 
organized under the laws of the U.S. 
possession of which the specified indi-
vidual is a bona fide resident, if the 
branch is subject to the same tax and 
information reporting requirements 
applicable to a financial institution or-
ganized under the laws of the U.S. pos-
session; 

(3) Stock or securities issued by an 
entity organized under the laws of the 
U.S. possession of which the specified 
individual is a bona fide resident; 

(4) An interest in an entity organized 
under the laws of the U.S. possession of 
which the specified individual is a bona 
fide resident; and 

(5) A financial instrument or con-
tract held for investment, provided 
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each issuer or counterparty that is not 
a United States person is— 

(i) An entity organized under the 
laws of the U.S. possession of which the 
specified individual is a bona fide resi-
dent; or 

(ii) A bona fide resident of the U.S. 
possession of which the specified indi-
vidual is a bona fide resident. 

(d) Effective/applicability dates. This 
section applies to taxable years ending 
after December 19, 2011. Taxpayers may 
elect to apply the rules of this section 
to taxable years ending prior to De-
cember 19, 2011. 

(e) Expiration date. The applicability 
of this section expires December 12, 
2014. 

[T.D. 9567, 76 FR 78565, Dec. 19, 2011, as 
amended at 77 FR 9845, Feb. 21, 2012] 

§ 1.6038D–8T Penalties for failure to 
disclose (temporary). 

(a) In general. If a specified person 
fails to file a Form 8938, ‘‘Statement of 
Specified Foreign Financial Assets,’’ 
that includes the information required 
by section 6038D(c) and § 1.6038D–4T 
with respect to any taxable year at the 
time and in the manner described in 
section 6038D(a) and § 1.6038D–2T, a pen-
alty of $10,000 will apply to that speci-
fied person. 

(b) Married specified individuals filing 
a joint annual return. Married specified 
individuals who file a joint annual re-
turn and fail to file a required Form 
8938, ‘‘Statement of Specified Foreign 
Financial Assets,’’ that includes the in-
formation required by section 6038D(c) 
and § 1.6038D–4T with respect to any 
taxable year at the time and in the 
manner described in section 6038D(a) 
and § 1.6038D–2T are subject to pen-
alties under this section as if the mar-
ried specified individuals are a single 
specified person. The liability of mar-
ried specified individuals who file a 
joint annual return with respect to any 
penalties under this section is joint 
and several. 

(c) Increase in penalty. If any failure 
to comply with the applicable report-
ing requirement of section 6038D and 
the regulations continues for more 
than 90 days after the day on which the 
Commissioner or his delegate mails a 
notice of the failure to the specified 
person required to file the Form 8938, 

the specified person is required to pay 
an additional penalty of $10,000 for each 
30-day period (or fraction thereof) dur-
ing which the failure continues after 
the 90-day period has expired. The addi-
tional penalty imposed by section 
6038D(d)(2) and this paragraph (c) is 
limited to a maximum of $50,000 for 
each such failure. 

(d) Presumption of aggregate value. For 
the purpose of assessing penalties im-
posed under section 6038D(d), if the 
Commissioner or his delegate deter-
mines that a specified person has an in-
terest in one or more specified foreign 
financial assets and the specified per-
son does not provide sufficient infor-
mation to demonstrate the aggregate 
value of the assets upon request by the 
Commissioner or his delegate, then the 
aggregate value of the assets is treated 
as being in excess of the applicable re-
porting threshold set forth in § 1.6038D– 
2T(a). 

(e) Reasonable cause exception—(1) In 
general. If the failure to report the in-
formation required in section 6038D(c) 
and § 1.6038D–4T is shown to be due to 
reasonable cause and not due to willful 
neglect, no penalty will be imposed 
under section 6038D(d) or this section. 

(2) Affirmative showing required. In 
order to show that the failure to dis-
close is due to reasonable cause and 
not due to willful neglect for purposes 
of section 6038D(g) and this section, the 
specified person must make an affirma-
tive showing of all the facts alleged as 
reasonable cause for the failure to dis-
close. 

(3) Facts and circumstances taken into 
account. The determination of whether 
a failure to disclose a specified foreign 
financial asset on Form 8938 was due to 
reasonable cause and not due to willful 
neglect is made on a case-by-case basis, 
taking into account all pertinent facts 
and circumstances. The fact that a for-
eign jurisdiction would impose a civil 
or criminal penalty on the specified 
person (or any other person) for dis-
closing the required information is not 
reasonable cause. 

(f) Penalties for underpayments attrib-
utable to undisclosed foreign financial as-
sets—(1) Accuracy-related penalty. For 
application of the accuracy-related 
penalty in the case of any portion of an 
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