
699 

Internal Revenue Service, Treasury § 1.9003–4 

of § 1.9003–1, he shall be deemed to have 
consented to the application of section 
302(b) of the Act with respect to all 
taxable years to which the election ap-
plies. Thus, subparagraph (F) of section 
613(c)(4) of the Internal Revenue Code 
of 1954 as amended must be applied in 
determining gross income from mining 
for the taxable years to which the elec-
tion applies (including years subject to 
the Internal Revenue Code of 1939) 
whether or not the taxpayer is liti-
gating the issue. Further, the election 
shall apply to all calcium carbonates 
or other minerals mined and used by 
the taxpayer in making cement. 

(b) Effect on gross income from mining. 
The election is only determinative of 
what constitutes ‘‘mining’’ for pur-
poses of computing percentage deple-
tion and has no effect on the method 
employed in determining the amount 
of gross income from mining. In apply-
ing the election to the years affected 
there shall be taken into account the 
effect that any adjustments resulting 
from the election shall have on other 
items affected thereby, such as chari-
table contributions, foreign tax credit, 
net operating loss, and the effect that 
adjustments to any such items shall 
have on other taxable years. The provi-
sions of section 302(b) of the Act are ap-
plicable with respect to taxable years 
subject to the Internal Revenue Code of 
1939 for purposes of applying sections 
450 and 453 of that Code. 

[T.D. 6492, 25 FR 8905, Sept. 16, 1960] 

§ 1.9003–3 Statutes of limitation. 
Under section 302(c)(2) of the Act, the 

period within which the assessment of 
any deficiency or the credit or refund 
of any overpayment attributable to the 
election may be made shall not expire 
sooner than 1 year after November 15, 
1960. Thus, if assessment of a deficiency 
or credit or refund of an overpayment, 
whichever is applicable, is not pre-
vented on September 14, 1960, the time 
for making assessment or credit or re-
fund shall not expire for at least 1 year 
after November 15, 1960, notwith-
standing any other provision of law to 
the contrary. Even though assessment 
of a deficiency is prevented on Sep-
tember 14, 1960, if commencement of a 
suit for recovery of a refund under sec-
tion 7405 of the Code may be made on 

such date, then any deficiency result-
ing from the election may be assessed 
at any time within 1 year after Novem-
ber 15, 1960. If the taxpayer makes the 
election he shall be deemed to have 
consented to the application of the pro-
visions of section 302(c)(2) of the Act 
extending the time for assessing a defi-
ciency attributable to the election. 
Section 302(c)(2) of the Act does not 
shorten the period of limitations other-
wise applicable. An agreement may be 
entered into under section 6501(c)(4) of 
the Code and corresponding provisions 
of prior law to extend the period for as-
sessment. 

[T.D. 6492, 25 FR 8905, Sept. 16, 1960] 

§ 1.9003–4 Manner of exercising elec-
tion. 

(a) By whom election is to be made. 
Generally, the taxpayer whose tax li-
ability is affected by the election shall 
make the election. In the case of a 
partnership, or a corporation electing 
under the provisions of subchapter S, 
chapter 1 of the Code, the election shall 
be exercised by the partnership or such 
corporation, as the case may be. 

(b) Time and manner of making elec-
tion. The election shall be made on or 
before November 15, 1960, by filing a 
statement with the district director 
with whom the taxpayer’s income tax 
return for the taxable year in which 
the election is made is required to be 
filed. The statement shall include the 
following: 

(1) A clear indication that an election 
is being made under section 302(c)(2) of 
the Act, and 

(2) The taxable years to which the 
election applies. 

Amended income tax returns reflecting 
any increase or decrease in tax attrib-
utable to the election shall be filed for 
the taxable years to which the election 
applies. In the case of partnerships and 
electing small business corporations 
under subchapter S, chapter 1 of the 
Code, amended returns shall be filed by 
the partnership or electing small busi-
ness corporations, as well as by the 
partners or shareholders, as the case 
may be. Any amended return shall be 
filed with the office of the district di-
rector with whom the taxpayer files his 
income tax return for the taxable year 

VerDate Mar<15>2010 14:31 Apr 29, 2013 Jkt 229099 PO 00000 Frm 00709 Fmt 8010 Sfmt 8010 Q:\26\26V13.TXT ofr150 PsN: PC150



700 

26 CFR Ch. I (4–1–13 Edition) § 1.9003–5 

in which the election is made and, if 
practicable, on the same date the 
statement of election is filed, but 
amended returns shall be filed in no 
event later than February 28, 1961, un-
less an extension of time is granted 
under section 6081 of the Code. When-
ever the amended returns do not ac-
company the statement of election, a 
copy of the statement shall be sub-
mitted with the amended returns. The 
amended returns shall be accompanied 
by payment of the additional tax (to-
gether with interest thereon) resulting 
from the election. 

[T.D. 6492, 25 FR 8905, Sept. 16, 1960] 

§ 1.9003–5 Terms; applicability of other 
laws. 

All other terms which are not other-
wise specifically defined shall have the 
same meaning as when used in the 
Code (or the corresponding provisions 
of prior law) except where otherwise 
distinctly expressed or manifestly in-
tended to the contrary. Further, all 
provisions of law contained in the Code 
(or the corresponding provisions of 
prior law) shall apply to the extent 
that they can apply. Thus, all of the 
provisions of subtitle F of the Code and 
the corresponding provisions of prior 
law shall apply to the extent they can 
apply, including the provisions of law 
relating to assessment, collection, 
credit or refund, and limitations. For 
purposes of this section and §§ 1.9003–1 
to 1.9003–4, inclusive, the term ‘‘Act’’ 
means the Public Debt and Tax Rate 
Extension Act of 1960 as amended (74 
Stat. 293, 1018). 

[T.D. 6492, 25 FR 8905, Sept. 16, 1960] 

CERTAIN BRICK AND TILE CLAY, 
FIRE CLAY, AND SHALE; REGULA-
TIONS UNDER THE ACT OF SEP-
TEMBER 26, 1961 

§ 1.9004 Statutory provisions; the Act 
of September 26, 1961 (Pub. L. 87– 
312, 75 Stat. 674). 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, That (a) Election for past 
years. In the case of brick and tile clay, fire 
clay, or shale used by the mineowner or op-
erator in the manufacture of building or pav-
ing brick, drainage and roofing tile, sewer 
pipe, flower pots, and kindred products 

(without regard to the applicable rate of per-
centage depletion), if an election is made 
under subsection (c), for the purpose of ap-
plying section 613(c) of the Internal Revenue 
Code of 1954 (and corresponding provision of 
the Internal Revenue Code of 1939) for each 
of the taxable years with respect to which 
the election is effective: 

(1) Gross income from the property shall be 
50 per centum of the amount for which the 
manufactured products are sold during the 
taxable year except that with respect to such 
manufactured products, gross income from 
the property shall not exceed an amount 
equal to $12.50 multiplied by the number of 
short tons used in the manufactured prod-
ucts sold during the taxable year, and 

(2) For purposes of computing the 50 per 
centum limitation under section 613(a) of the 
Internal Revenue Code of 1954 (or the cor-
responding provision of the Internal Revenue 
Code of 1939), the taxable income from the 
property (computed without allowance for 
depletion) shall be 50 per centum of the tax-
able income from the manufactured products 
sold during the taxable year (computed with-
out allowance for depletion). 

(b) Years to which applicable. An election 
made under subsection (c) to have the provi-
sions of this section apply shall be effective 
for all taxable years beginning before Janu-
ary 1, 1961, in respect of which: 

(1) The assessment of a deficiency, 
(2) The refund or credit of an overpayment, 

or 
(3) The commencement of a suit for recov-

ery of a refund under section 7405 of the In-
ternal Revenue Code of 1954, is not prevented 
on the date of the enactment of this Act by 
the operation of any law or rule of law. Such 
election shall also be effective for any tax-
able year beginning before January 1, 1961, in 
respect of which an assessment of a defi-
ciency has been made but not collected on or 
before the date of the enactment of this Act. 

(c) Time and manner of election. An election 
to have the provisions of this section apply 
shall be made by the taxpayer on or before 
the sixtieth day after the date of publication 
in the FEDERAL REGISTER of final regulations 
issued under authority of subsection (f), and 
shall be made in such form and manner as 
the Secretary of the Treasury or his delegate 
shall prescribe by regulations. Such election, 
if made, may not be revoked. 

(d) Statutes of limitation. Notwithstanding 
any other law, the period within which an as-
sessment of a deficiency attributable to the 
election under subsection (c) may be made 
with respect to any taxable year for which 
such election is effective, and the period 
within which a claim for refund or credit of 
an overpayment attributable to the election 
under such subsection may be made with re-
spect to any such taxable year, shall not ex-
pire prior to one year after the last day for 
making an election under subsection (c). An 
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