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lifetime without adequate consider-
ation; property held jointly by the de-
cedent and others; property over which 
the decedent had a general power of ap-
pointment; proceeds of certain policies 
of insurance on the decedent’s life; an-
nuities; and dower or curtesy of a sur-
viving spouse or a statutory estate in 
lieu thereof. For a detailed explanation 
of the method of ascertaining the value 
of the gross estate, see sections 2031 
through 2044, and the regulations 
thereunder. 

(3) Taxable estate. The second step in 
determining the tax is to ascertain the 
value of the decedent’s taxable estate. 
The value of the taxable estate is de-
termined by subtracting from the value 
of the gross estate the authorized ex-
emption and deductions. Under various 
conditions and limitations, deductions 
are allowable for expenses, indebted-
ness, taxes, losses, charitable transfers, 
and transfers to a surviving spouse. 
For a detailed explanation of the meth-
od of ascertaining the value of the tax-
able estate, see sections 2051 through 
2056, and the regulations thereunder. 

(4) Gross estate tax. The third step is 
the determination of the gross estate 
tax. This is accomplished by the appli-
cation of certain rates to the value of 
the decedent’s taxable estate. In this 
connection, see section 2001 and the 
regulations thereunder. 

(5) Net estate tax payable. The final 
step is the determination of the net es-
tate tax payable. This is done by sub-
tracting from the gross estate tax the 
authorized credits against tax. Under 
certain conditions and limitations, 
credits are allowable for the following 
(computed in the order stated below): 

(i) State death taxes paid in connec-
tion with the decedent’s estate (section 
2011); 

(ii) Gift taxes paid on inter-vivos 
transfers by the decedent of property 
included in his gross estate (section 
2012); 

(iii) Foreign death taxes paid in con-
nection with the decedent’s estate (sec-
tion 2014); and 

(iv) Federal estate taxes paid on 
transfers of property to the decedent 
(section 2013). 
Sections 25.2701–5 and 25.2702–6 of this 
chapter contain rules that provide ad-
ditional adjustments to mitigate dou-

ble taxation in cases where the amount 
of the decedent’s gift was previously 
determined under the special valuation 
provisions of sections 2701 and 2702. For 
a detailed explanation of the credits 
against tax, see sections 201l through 
2016 and the regulations thereunder. 

(c) Method of determining tax; estate of 
nonresident not a citizen. In general, the 
method to be used in determining the 
Federal estate tax imposed upon the 
transfer of an estate of a decedent who 
was a nonresident not a citizen of the 
United States is similar to that de-
scribed in paragraph (b) of this section 
with respect to the estate of a citizen 
or resident. Briefly stated, the steps 
are as follows: First, ascertain the sum 
of the value of that part of the dece-
dent’s ‘‘entire gross estate’’ which at 
the time of his death was situated in 
the United States (see §§ 20.2103–1 and 
20.2014–1) and, in the case of an estate 
of an expatriate to which section 2107 
applies, any amounts includible in his 
gross estate under section 2107(b) (see 
paragraph (b) of § 20.2107–1); second, de-
termine the value of the taxable estate 
by subtracting from the amount deter-
mined under the first step the amount 
of the allowable deductions (see 
§ 20.2106–1); third, compute the gross es-
tate tax on the taxable estate (see 
§ 20.2106–1); and fourth, subtract from 
the gross estate tax the total amount 
of any allowable credits in order to ar-
rive at the net estate tax payable (see 
§ 20.2102–1 and paragraph (c) of § 20.2107– 
1). 

[T.D. 6296, 23 FR 4529, June 24, 1958, as 
amended by T.D. 6684, 28 FR 11408, Oct. 24, 
1963; T.D. 7296, 38 FR 34191, Dec. 12, 1973; T.D. 
8395, 57 FR 4254, Feb. 4, 1992] 

ESTATES OF CITIZENS OR RESIDENTS 

TAX IMPOSED 

§ 20.2001–1 Valuation of adjusted tax-
able gifts and section 2701(d) tax-
able events. 

(a) Adjusted taxable gifts made prior to 
August 6, 1997. For purposes of deter-
mining the value of adjusted taxable 
gifts as defined in section 2001(b), if the 
gift was made prior to August 6, 1997, 
the value of the gift may be adjusted at 
any time, even if the time within 
which a gift tax may be assessed has 
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expired under section 6501. This para-
graph (a) also applies to adjustments 
involving issues other than valuation 
for gifts made prior to August 6, 1997. 

(b) Adjusted taxable gifts and section 
2701(d) taxable events occurring after Au-
gust 5, 1997. For purposes of deter-
mining the amount of adjusted taxable 
gifts as defined in section 2001(b), if, 
under section 6501, the time has expired 
within which a gift tax may be assessed 
under chapter 12 of the Internal Rev-
enue Code (or under corresponding pro-
visions of prior laws) with respect to a 
gift made after August 5, 1997, or with 
respect to an increase in taxable gifts 
required under section 2701(d) and 
§ 25.2701–4 of this chapter, then the 
amount of the taxable gift will be the 
amount as finally determined for gift 
tax purposes under chapter 12 of the In-
ternal Revenue Code and the amount of 
the taxable gift may not thereafter be 
adjusted. The rule of this paragraph (b) 
applies to adjustments involving all 
issues relating to the gift, including 
valuation issues and legal issues in-
volving the interpretation of the gift 
tax law. 

(c) Finally determined. For purposes of 
paragraph (b) of this section, the 
amount of a taxable gift as finally de-
termined for gift tax purposes is— 

(1) The amount of the taxable gift as 
shown on a gift tax return, or on a 
statement attached to the return, if 
the Internal Revenue Service does not 
contest such amount before the time 
has expired under section 6501 within 
which gift taxes may be assessed; 

(2) The amount as specified by the In-
ternal Revenue Service before the time 
has expired under section 6501 within 
which gift taxes may be assessed on the 
gift, if such specified amount is not 
timely contested by the taxpayer; 

(3) The amount as finally determined 
by a court of competent jurisdiction; or 

(4) The amount as determined pursu-
ant to a settlement agreement entered 
into between the taxpayer and the In-
ternal Revenue Service. 

(d) Definitions. For purposes of para-
graph (b) of this section, the amount is 
finally determined by a court of com-
petent jurisdiction when the court en-
ters a final decision, judgment, decree 
or other order with respect to the 
amount of the taxable gift that is not 

subject to appeal. See, for example, 
section 7481 regarding the finality of a 
decision by the U.S. Tax Court. Also, 
for purposes of paragraph (b) of this 
section, a settlement agreement means 
any agreement entered into by the In-
ternal Revenue Service and the tax-
payer that is binding on both. The 
term includes a closing agreement 
under section 7121, a compromise under 
section 7122, and an agreement entered 
into in settlement of litigation involv-
ing the amount of the taxable gift. 

(e) Expiration of period of assessment. 
For purposes of determining if the time 
has expired within which a tax may be 
assessed under chapter 12 of the Inter-
nal Revenue Code, see § 301.6501(c)–1(e) 
and (f) of this chapter. 

(f) Effective dates. Paragraph (a) of 
this section applies to transfers of 
property by gift made prior to August 
6, 1997, if the estate tax return for the 
donor/decedent’s estate is filed after 
December 3, 1999. Paragraphs (b) 
through (e) of this section apply to 
transfers of property by gift made after 
August 5, 1997, if the gift tax return for 
the calendar period in which the gift is 
made is filed after December 3, 1999. 

[T.D. 8845, 64 FR 67769, Dec. 3, 1999] 

§ 20.2001–2T Valuation of adjusted tax-
able gifts for purposes of deter-
mining the deceased spousal un-
used exclusion amount of last de-
ceased spouse (temporary). 

(a) General rule. Notwithstanding 
§ 20.2001–1(b), see §§ 20.2010–2T(d) and 
20.2010–3T(d) for additional rules re-
garding the authority of the Internal 
Revenue Service to examine any gift or 
other tax return(s), even if the time 
within which a tax may be assessed 
under section 6501 has expired, for the 
purpose of determining the deceased 
spousal unused exclusion (DSUE) 
amount available under section 2010(c) 
of the Internal Revenue Code (Code). 

(b) Effective/applicability date. Para-
graph (a) of this section applies to the 
estates of decedents dying in calendar 
year 2011 or a subsequent year in which 
the applicable exclusion amount is de-
termined under section 2010(c) of the 
Code by adding the basic exclusion 
amount and, in the case of a surviving 
spouse, the DSUE amount. 

[T.D. 9593, 77 FR 36156, June 18, 2012] 
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§ 20.2002–1 Liability for payment of 
tax. 

The Federal estate tax imposed both 
with respect to the estates of citizens 
or residents and with respect to estates 
of nonresidents not citizens is payable 
by the executor or administrator of the 
decedent’s estate. This duty applies to 
the entire tax, regardless of the fact 
that the gross estate consists in part of 
property which does not come within 
the possession of the executor or ad-
ministrator. If there is no executor or 
administrator appointed, qualified and 
acting in the United States, any person 
in actual or constructive possession of 
any property of the decedent is re-
quired to pay the entire tax to the ex-
tent of the value of the property in his 
possession. See section 2203, defining 
the term ‘‘executor’’. The personal li-
ability of the executor or such other 
person is described in section 3467 of 
the Revised Statutes (31 U.S.C. 192) as 
follows: 

Every executor, administrator, or assignee, 
or other person, who pays, in whole or in 
part, any debt due by the person or estate for 
whom or for which he acts before he satisfies 
and pays the debts due to the United States 
from such person or estate, shall become an-
swerable in his own person and estate to the 
extent of such payments for the debts so due 
to the United States, or for so much thereof 
as may remain due and unpaid. 

As used in said section, the word 
‘‘debt’’ includes a beneficiary’s dis-
tributive share of an estate. Thus, if 
the executor pays a debt due by the de-
cedent’s estate or distributes any por-
tion of the estate before all the estate 
tax is paid, he is personally liable, to 
the extent of the payment or distribu-
tion, for so much of the estate tax as 
remains due and unpaid. In addition, 
section 6324(a)(2) provides that if the 
estate tax is not paid when due, then 
the spouse, transferee, trustee (except 
the trustee of an employee’s trust 
which meets the requirements of sec-
tion 401(a)), surviving tenant, person in 
possession of the property by reason of 
the exercise, nonexercise, or release of 
a power of appointment, or beneficiary, 
who receives, or has on the date of the 
decedent’s death, property included in 
the gross estate under section 2034 
through 2042, is personally liable for 
the tax to the extent of the value, at 

the time of the decedent’s death, of 
such property. See also the following 
related sections of the Internal Rev-
enue Code: Section 2204, discharge of 
executor from personal liability; sec-
tion 2205, reimbursement out of estate; 
sections 2206 and 2207, liability of life 
insurance beneficiaries and recipients 
of property over which decedent had 
power of appointment; sections 6321 
through 6325, concerning liens for 
taxes; and section 6901(a)(1), concerning 
the liabilities of transferees and fidu-
ciaries. 

§ 20.2010–0T Table of contents (tem-
porary). 

This section lists the table of con-
tents for §§ 20.2010–1T through 20.2010– 
3T. 

§ 20.2010–1T Unified credit against estate tax; 
in general (temporary). 

(a) General rule. 
(b) Special rule in case of certain gifts 

made before 1977. 
(c) Credit limitation. 
(d) Explanation of terms. 
(1) Applicable credit amount. 
(2) Applicable exclusion amount. 
(3) Basic exclusion amount. 
(4) Deceased spousal unused exclusion 

(DSUE) amount. 
(5) Last deceased spouse. 
(e) Effective/applicability date. 
(f) Expiration date. 

§ 20.2010–2T Portability provisions applicable to 
estate of a decedent survived by a spouse 
(temporary). 

(a) Election required for portability. 
(1) Timely filing required. 
(2) Portability election upon filing of es-

tate tax return. 
(3) Portability election not made; require-

ments for election not to apply. 
(4) Election irrevocable. 
(5) Estates eligible to make the election. 
(6) Persons permitted to make the election. 
(7) Requirements of return. 
(b) Computation required for portability 

election. 
(1) General rule. 
(2) Transitional rule. 
(c) Computation of the DSUE amount. 
(1) General rule. 
(2) Special rule to consider gift taxes paid 

by decedent. 
(3) [Reserved] 
(4) Special rule in case of property passing 

to qualified domestic trust. 
(5) Examples. 
(d) Authority to examine returns of dece-

dent. 
(e) Effective/applicability date. 
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(f) Expiration date. 
§ 20.2010–3T Portability provisions applicable to 

the surviving spouse’s estate (temporary). 
(a) Surviving spouse’s estate limited to 

DSUE amount of last deceased spouse. 
(1) In general. 
(2) No DSUE amount available from last 

deceased spouse. 
(3) Identity of last deceased spouse un-

changed by subsequent marriage or divorce. 
(b) Special rule in case of multiple de-

ceased spouses and a previously-applied 
DSUE amount. 

(1) In general. 
(2) Example. 
(c) Date DSUE amount taken into consid-

eration by surviving spouse’s estate. 
(1) General rule. 
(2) Special rule when property passes to 

surviving spouse in a qualified domestic 
trust. 

(d) Authority to examine returns of de-
ceased spouses. 

(e) Availability of DSUE amount for es-
tates of nonresidents who are not citizens. 

(f) Effective/applicability date. 
(g) Expiration date. 

[T.D. 9593, 77 FR 36156, June 18, 2012] 

§ 20.2010–1T Unified credit against es-
tate tax; in general (temporary). 

(a) General rule. Section 2010(a) allows 
the estate of every decedent a credit 
against the estate tax imposed by sec-
tion 2001. The allowable credit is the 
applicable credit amount. See para-
graph (d)(1) of this section for an expla-
nation of the term applicable credit 
amount. 

(b) Special rule in case of certain gifts 
made before 1977. The applicable credit 
amount allowable under paragraph (a) 
of this section must be reduced by an 
amount equal to 20 percent of the ag-
gregate amount allowed as a specific 
exemption under section 2521 (as in ef-
fect before its repeal by the Tax Re-
form Act of 1976) for gifts made by the 
decedent after September 8, 1976, and 
before January 1, 1977. 

(c) Credit limitation. The applicable 
credit amount allowed under paragraph 
(a) of this section cannot exceed the 
amount of the estate tax imposed by 
section 2001. 

(d) Explanation of terms. The expla-
nation of terms in this section applies 
to this section and to §§ 20.2010–2T and 
20.2010–3T. 

(1) Applicable credit amount. The term 
applicable credit amount refers to the al-
lowable credit against estate tax im-

posed by section 2001 and gift tax im-
posed by section 2501. The applicable 
credit amount equals the amount of 
the tentative tax that would be deter-
mined under section 2001(c) if the 
amount on which such tentative tax is 
to be computed were equal to the appli-
cable exclusion amount. The applicable 
credit amount is determined by apply-
ing the unified rate schedule in section 
2001(c) to the applicable exclusion 
amount. 

(2) Applicable exclusion amount. The 
applicable exclusion amount equals the 
sum of the basic exclusion amount and, 
in the case of a surviving spouse, the 
deceased spousal unused exclusion 
(DSUE) amount. 

(3) Basic exclusion amount. The basic 
exclusion amount is the sum of— 

(i) For any decedent dying in cal-
endar year 2011, $5,000,000; and 

(ii) For any decedent dying after cal-
endar year 2011, $5,000,000 multiplied by 
the cost-of-living adjustment deter-
mined under section 1(f)(3) for that cal-
endar year by substituting ‘‘calendar 
year 2010’’ for ‘‘calendar year 1992’’ in 
section 1(f)(3)(B) and by rounding to 
the nearest multiple of $10,000. 

(4) Deceased spousal unused exclusion 
(DSUE) amount. The term DSUE amount 
refers, generally, to the unused portion 
of a decedent’s applicable exclusion 
amount to the extent this amount does 
not exceed the basic exclusion amount 
in effect in the year of the decedent’s 
death. For rules on computing the 
DSUE amount, see §§ 20.2010–2T(c) and 
20.2010–3T(b). 

(5) Last deceased spouse. The term last 
deceased spouse means the most re-
cently deceased individual who, at that 
individual’s death after December 31, 
2010, was married to the surviving 
spouse. See §§ 20.2010–3T(a) and 25.2505– 
2T(a) of this chapter for additional 
rules pertaining to the identity of the 
last deceased spouse for purposes of de-
termining the applicable exclusion 
amount of the surviving spouse. 

(e) Effective/applicability date. Para-
graphs (d)(2), (d)(3), (d)(4), and (d)(5) of 
this section apply to the estates of de-
cedents dying in calendar year 2011 or a 
subsequent year in which the applica-
ble exclusion amount is determined 
under section 2010(c) of the Internal 
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Revenue Code by adding the basic ex-
clusion amount and, in the case of a 
surviving spouse, the DSUE amount. 
Paragraphs (a), (b), (c), and (d)(1) of 
this section apply to the estates of de-
cedents dying on or after June 15, 2012. 

(f) Expiration date. The applicability 
of this section expires on or before 
June 15, 2015. 

[T.D. 9593, 77 FR 36157, June 18, 2012] 

§ 20.2010–2T Portability provisions ap-
plicable to estate of a decedent sur-
vived by a spouse (temporary). 

(a) Election required for portability. To 
allow a decedent’s surviving spouse to 
take into account that decedent’s de-
ceased spousal unused exclusion 
(DSUE) amount, the executor of the de-
cedent’s estate must elect portability 
of the DSUE amount on a timely-filed 
Form 706, ‘‘United States Estate (and 
Generation-Skipping Transfer) Tax Re-
turn’’ (estate tax return). This election 
is referred to in this section and in 
§ 20.2010–3T as the portability election. 

(1) Timely filing required. An estate 
that elects portability will be consid-
ered, for purposes of Subtitle B and 
Subtitle F of the Internal Revenue 
Code (Code), to be required to file a re-
turn under section 6018(a). Accordingly, 
the due date of an estate tax return re-
quired to elect portability is 9 months 
after the decedent’s date of death or 
the last day of the period covered by an 
extension (if an extension of time for 
filing has been obtained). See §§ 20.6075– 
1 and 20.6081–1 for additional rules re-
lating to the time for filing estate tax 
returns. 

(2) Portability election upon filing of es-
tate tax return. Upon the timely filing 
of a complete and properly-prepared es-
tate tax return, an executor of an es-
tate of a decedent (survived by a 
spouse) will have elected portability of 
the decedent’s DSUE amount unless 
the executor chooses not to elect port-
ability and satisfies the requirement in 
paragraph (a)(3)(i) of this section. See 
paragraph (a)(7) of this section for the 
return requirements related to the 
portability election. 

(3) Portability election not made; re-
quirements for election not to apply. The 
executor of the estate of a decedent 
(survived by a spouse) will not make or 
be considered to make the portability 

election if either of the following ap-
plies: 

(i) The executor states affirmatively 
on a timely-filed estate tax return, or 
in an attachment to that estate tax re-
turn, that the estate is not electing 
portability under section 2010(c)(5). The 
manner in which the executor may 
make this affirmative statement on 
the estate tax return will be as set 
forth in the instructions issued with 
respect to such form (‘‘Instructions for 
Form 706’’). 

(ii) The executor does not timely file 
an estate tax return in accordance with 
paragraph (a)(1) of this section. 

(4) Election irrevocable. An executor of 
the estate of a decedent (survived by a 
spouse) who timely files an estate tax 
return may make and may supersede a 
portability election previously made, 
provided that the estate tax return re-
porting the decision not to make a 
portability election is filed on or before 
the due date of the return, including 
extensions actually granted. However, 
see paragraph (a)(6) of this section 
when contrary elections are made by 
more than one person permitted to 
make the election. The portability 
election, once made, becomes irrev-
ocable once the due date of the estate 
tax return, including extensions actu-
ally granted, has passed. 

(5) Estates eligible to make the election. 
An executor may elect portability on 
behalf of the estate of a decedent (sur-
vived by a spouse) if the decedent dies 
in calendar year 2011 or during a subse-
quent period in which portability of a 
DSUE amount is in effect. However, an 
executor of the estate of a nonresident 
decedent who was not a citizen of the 
United States at the time of death may 
not elect portability on behalf of that 
decedent, and the timely filing of such 
a decedent’s estate tax return will not 
constitute the making of a portability 
election. 

(6) Persons permitted to make the elec-
tion—(i) Appointed executor. An execu-
tor or administrator of the estate of a 
decedent (survived by a spouse) that is 
appointed, qualified, and acting within 
the United States, within the meaning 
of section 2203 (an appointed executor), 
may file the estate tax return on behalf 
of the estate of the decedent and, in so 
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doing, elect portability of the dece-
dent’s DSUE amount. An appointed ex-
ecutor also may elect not to have port-
ability apply pursuant to paragraph 
(a)(3) of this section. 

(ii) Non-appointed executor. If there is 
no appointed executor, any person in 
actual or constructive possession of 
any property of the decedent (a non-ap-
pointed executor) may file the estate 
tax return on behalf of the estate of 
the decedent and, in so doing, elect 
portability of the decedent’s DSUE 
amount, or, by complying with para-
graph (a)(3) of this section, may elect 
not to have portability apply. A port-
ability election made by a non-ap-
pointed executor cannot be superseded 
by a contrary election made by another 
non-appointed executor of that same 
decedent’s estate (unless such other 
non-appointed executor is the suc-
cessor of the non-appointed executor 
who made the election). See § 20.6018–2 
for additional rules relating to persons 
permitted to file the estate tax return. 

(7) Requirements of return—(i) General 
rule. An estate tax return will be con-
sidered complete and properly-prepared 
for purposes of this section if it is pre-
pared in accordance with the instruc-
tions issued for the estate tax return 
(Instructions for Form 706) and if the 
requirements of §§ 20.6018–2, 20.6018–3, 
and 20.6018–4 are satisfied. However, see 
paragraph (a)(7)(ii) of this section for 
reduced requirements applicable to cer-
tain property of certain estates. 

(ii) Reporting of value not required for 
certain property—(A) In general. A spe-
cial rule applies with respect to certain 
property of estates in which the execu-
tor is not required to file an estate tax 
return under section 6018(a), as deter-
mined without regard to paragraph 
(a)(1) of this section. With respect to 
such an estate, for bequests, devises, or 
transfers of property included in the 
gross estate, the value of which is de-
ductible under section 2056 or 2056A 
(marital deduction property) or under 
section 2055(a) (charitable deduction 
property), an executor is not required 
to report a value for such property on 
the estate tax return (except to the ex-
tent provided in this paragraph 
(a)(7)(ii)(A)) and will be required to re-
port only the description, ownership, 
and/or beneficiary of such property, 

along with all other information nec-
essary to establish the right of the es-
tate to the deduction in accordance 
with §§ 20.2056(a)–1(b)(i) through (iii) 
and 20.2055–1(c), as applicable. However, 
this rule does not apply to marital de-
duction property or charitable deduc-
tion property if— 

(1) The value of such property relates 
to, affects, or is needed to determine, 
the value passing from the decedent to 
another recipient; 

(2) The value of such property is 
needed to determine the estate’s eligi-
bility for the provisions of sections 
2032, 2032A, 6166, or another provision of 
the Code; 

(3) Less than the entire value of an 
interest in property includible in the 
decedent’s gross estate is marital de-
duction property or charitable deduc-
tion property; or 

(4) A partial disclaimer or partial 
qualified terminable interest property 
(QTIP) election is made with respect to 
a bequest, devise, or transfer of prop-
erty includible in the gross estate, part 
of which is marital deduction property 
or charitable deduction property. 

(B) Statement required on the return. 
Paragraph (a)(7)(ii)(A) of this section 
applies only if the executor exercises 
due diligence to estimate the fair mar-
ket value of the gross estate, including 
the property described in paragraph 
(a)(7)(ii)(A) of this section. The In-
structions for Form 706 will provide 
ranges of dollar values, and the execu-
tor must identify on the estate tax re-
turn an amount corresponding to the 
particular range within which falls the 
executor’s best estimate of the total 
gross estate. Until such time as the 
prescribed form for the estate tax re-
turn expressly includes this estimate 
in the manner described in the pre-
ceding sentence, the executor must in-
clude the executor’s best estimate, 
rounded to the nearest $250,000, on or 
attached to the estate tax return, 
signed under penalties of perjury. 

(C) Examples. The following examples 
illustrate the application of paragraph 
(a)(7)(ii) of this section. In each exam-
ple, assume that Husband (H) dies in 
2011, survived by his wife (W), that both 
H and W are US citizens, that H’s gross 
estate does not exceed the excess of the 
applicable exclusion amount for the 
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year of his death over the total amount 
of H’s adjusted taxable gifts and any 
specific exemption under section 2521, 
and that H’s executor (E) timely files 
Form 706 solely to make the port-
ability election. 

Example 1. (i) Facts. The assets includible 
in H’s gross estate consist of a parcel of real 
property and bank accounts held jointly 
with W with rights of survivorship, a life in-
surance policy payable to W, and a survivor 
annuity payable to W for her life. H made no 
taxable gifts during his lifetime. 

(ii) Application. E files an estate tax return 
on which these assets are identified on the 
proper schedule, but E provides no informa-
tion on the return with regard to the date of 
death value of these assets in accordance 
with paragraph (a)(7)(ii)(A) of this section. 
To establish the estate’s entitlement to the 
marital deduction in accordance with 
§ 20.2056(a)–1(b) (except with regard to estab-
lishing the value of the property) and the in-
structions for the estate tax return, E in-
cludes with the estate tax return evidence to 
verify the title of each jointly held asset, to 
confirm that W is the sole beneficiary of 
both the life insurance policy and the sur-
vivor annuity, and to verify that the annuity 
is exclusively for W’s life. Finally, E certifies 
on the estate return E’s best estimate, deter-
mined by exercising due diligence, of the fair 
market value of the gross estate in accord-
ance with paragraph (a)(7)(ii)(B) of this sec-
tion. The estate tax return is considered 
complete and properly prepared and E has 
elected portability. 

Example 2. (i) Facts. H’s will, duly admitted 
to probate and not subject to any proceeding 
to challenge its validity, provides that H’s 
entire estate is to be distributed to a QTIP 
trust for W. The non-probate assets includ-
ible in H’s gross estate consist of a life insur-
ance policy payable to H’s children from a 
prior marriage, and H’s individual retire-
ment account (IRA) payable to W. H made no 
taxable gifts during his lifetime. 

(ii) Application. E files an estate tax return 
on which all of the assets includible in the 
gross estate are identified on the proper 
schedule. In the case of the probate assets 
and the IRA, no information is provided with 
regard to date of death value in accordance 
with paragraph (a)(7)(ii)(A) of this section. 
However, E makes a QTIP election and at-
taches a copy of H’s will creating the QTIP, 
and describes each such asset and its owner-
ship to establish the estate’s entitlement to 
the marital deduction in accordance with the 
instructions for the estate tax return and 
§ 20.2056(a)–1(b) (except with regard to estab-
lishing the value of the property). In the case 
of the life insurance policy payable to H’s 
children, all of the regular return require-
ments, including reporting and establishing 

the fair market value of such asset, apply. 
Finally, E certifies on the estate return E’s 
best estimate, determined by exercising due 
diligence, of the fair market value of the 
gross estate in accordance with paragraph 
(a)(7)(ii)(B) of this section. The estate tax re-
turn is considered complete and properly 
prepared and E has elected portability. 

(iii) Variation. The facts are the same ex-
cept that there are no non-probate assets, 
and E elects to make only a partial QTIP 
election. In this case, the regular return re-
quirements apply to all of the property in-
cludible in the gross estate and the provi-
sions of paragraph (a)(7)(ii) of this section do 
not apply. 

Example 3. (i) Facts. H’s will, duly admitted 
to probate and not subject to any proceeding 
to challenge its validity, provides that 50 
percent of the property passing under the 
terms of H’s will is to be paid to a marital 
trust for W and 50 percent is to be paid to a 
trust for W and their descendants. 

(ii) Application. The amount passing to the 
non-marital trust cannot be verified without 
knowledge of the full value of the property 
passing under the will. Therefore, the value 
of the property of the marital trust relates 
to or affects the value passing to the trust 
for W and the descendants of H and W. Ac-
cordingly, the general return requirements 
apply to all of the property includible in the 
gross estate and the provisions of paragraph 
(a)(7)(ii) of this section do not apply. 

(b) Computation required for portability 
election—(1) General rule. In addition to 
the requirements described in para-
graph (a) of this section, an executor of 
a decedent’s estate must include a 
computation of the DSUE amount on 
the estate tax return to elect port-
ability and thereby allow the dece-
dent’s surviving spouse to take into ac-
count that decedent’s DSUE amount. 
See paragraph (b)(2) of this section for 
a transitional rule when the estate tax 
return form prescribed by the Internal 
Revenue Service (IRS) does not show 
expressly the computation of the DSUE 
amount. See paragraph (c) of this sec-
tion for rules on computing the DSUE 
amount. 

(2) Transitional rule. Until such time 
as the prescribed form for the estate 
tax return expressly includes a com-
putation of the DSUE amount, a com-
plete and properly-prepared estate tax 
return will be deemed to include the 
computation of the DSUE amount. See 
paragraph (a)(7) of this section for the 
requirements for a return to be consid-
ered complete and properly-prepared. 
Once the IRS revises the prescribed 
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form for the estate tax return to in-
clude expressly the computation of the 
DSUE amount, executors that pre-
viously filed an estate tax return pur-
suant to this transitional rule will not 
be required to file a supplemental es-
tate tax return using the revised form. 

(c) Computation of the DSUE amount— 
(1) General rule. Subject to paragraphs 
(c)(2) through (c)(4) of this section, the 
DSUE amount of a decedent with a sur-
viving spouse is the lesser of the fol-
lowing amounts— 

(i) The basic exclusion amount in ef-
fect in the year of the death of the de-
cedent; or 

(ii) The excess of— 
(A) The decedent’s applicable exclu-

sion amount; over 
(B) The sum of the amount of the 

taxable estate and the amount of the 
adjusted taxable gifts of the decedent, 
which together is the amount on which 
the tentative tax on the decedent’s es-
tate is determined under section 
2001(b)(1). 

(2) Special rule to consider gift taxes 
paid by decedent. Solely for purposes of 
computing the decedent’s DSUE 
amount, the amount of the adjusted 
taxable gifts of the decedent referred 
to in paragraph (c)(1)(ii)(B) of this sec-
tion is reduced by the amount, if any, 
on which gift taxes were paid for the 
calendar year of the gift(s). 

(3) [Reserved] 
(4) Special rule in case of property pass-

ing to qualified domestic trust. When 
property passes for the benefit of a sur-
viving spouse in a qualified domestic 
trust (QDOT) as defined in section 
2056A(a), the DSUE amount of the dece-
dent is computed on the decedent’s es-
tate tax return for the purpose of elect-
ing portability in the same manner as 
this amount is computed under para-
graph (c)(1) of this section, but this 
DSUE amount is subject to subsequent 
adjustments. The DSUE amount of the 
decedent must be redetermined upon 
the occurrence of the final distribution 
or other event (generally the death of 
the surviving spouse or the earlier ter-
mination of all QDOTs for that sur-
viving spouse) on which estate tax is 
imposed under section 2056A. See 
§ 20.2056A–6 for rules on determining 
the estate tax under section 2056A. See 
§ 20.2010–3T(c)(2) regarding the timing 

of the availability of the decedent’s 
DSUE amount to the surviving spouse. 

(5) Examples. The following examples 
illustrate the application of this para-
graph (c): 

Example 1. Computation of DSUE amount. (i) 
Facts. In 2002, having made no prior taxable 
gift, Husband (H) makes a taxable gift valued 
at $1,000,000 and reports the gift on a timely- 
filed gift tax return. Because the amount of 
the gift is equal to the applicable exclusion 
amount for that year ($1,000,000), $345,800 is 
allowed as a credit against the tax, reducing 
the gift tax liability to zero. H dies on Sep-
tember 29, 2011, survived by Wife (W). H and 
W are US citizens and neither has any prior 
marriage. H’s taxable estate is $1,000,000. The 
executor of H’s estate timely files H’s estate 
tax return and elects portability, thereby al-
lowing W to benefit from H’s DSUE amount. 

(ii) Application. The executor of H’s estate 
computes H’s DSUE amount to be $3,000,000 
(the lesser of the $5,000,000 basic exclusion 
amount in 2011, or the excess of H’s $5,000,000 
applicable exclusion amount over the sum of 
the $1,000,000 taxable estate and the $1,000,000 
amount of adjusted taxable gifts). 

Example 2. Computation of DSUE amount 
when gift tax paid. (i) Facts. The facts are the 
same as in Example 1 except that the value of 
H’s taxable gift in 2002 is $2,000,000. After ap-
plication of the applicable credit amount, H 
owes gift tax on $1,000,000, the amount of the 
gift in excess of the applicable exclusion 
amount for that year. H pays the gift tax 
owed on the transfer in 2002. 

(ii) Application. On H’s death, the executor 
of H’s estate computes the DSUE amount to 
be $3,000,000 (the lesser of the $5,000,000 basic 
exclusion amount in 2011, or the excess of H’s 
$5,000,000 applicable exclusion amount over 
the sum of the $1,000,000 taxable estate and 
$1,000,000 adjusted taxable gifts). H’s adjusted 
taxable gifts of $2,000,000 were reduced for 
purposes of this computation by $1,000,000, 
the amount of taxable gifts on which gift 
taxes were paid. 

Example 3. Computation of DSUE amount 
when QDOT created. (i) Facts. Husband (H), a 
US citizen, makes his first taxable gift in 
2002, valued at $1,000,000, and reports the gift 
on a timely-filed gift tax return. No gift tax 
is due because the applicable exclusion 
amount for that year ($1,000,000) equals the 
fair market value of the gift. H dies in 2011 
with a gross estate of $2,000,000. H’s wife (W) 
is a US resident but not a citizen of the 
United States and, under H’s will, a pecu-
niary bequest of $1,500,000 passes to a QDOT 
for the benefit of W. H’s executor timely files 
an estate tax return and makes the QDOT 
election for the property passing to the 
QDOT, and H’s estate is allowed a marital 
deduction of $1,500,000 under section 2056(d) 
for the value of that property. H’s taxable es-
tate is $500,000. On H’s estate tax return, H’s 
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executor computes H’s preliminary DSUE 
amount to be $3,500,000 (the lesser of the 
$5,000,000 basic exclusion amount in 2011, or 
the excess of H’s $5,000,000 applicable exclu-
sion amount over the sum of the $500,000 tax-
able estate and the $1,000,000 adjusted tax-
able gifts). No taxable events within the 
meaning of section 2056A occur during W’s 
lifetime with respect to the QDOT, and W 
makes no taxable gifts. In 2012, W dies and 
the value of the assets of the QDOT is 
$1,800,000. 

(ii) Application. H’s DSUE amount is rede-
termined to be $1,700,000 (the lesser of the 
$5,000,000 basic exclusion amount in 2011, or 
the excess of H’s $5,000,000 applicable exclu-
sion amount over $3,300,000 (the sum of the 
$500,000 taxable estate augmented by the 
$1,800,000 of QDOT assets and the $1,000,000 
adjusted taxable gifts)). 

(d) Authority to examine returns of de-
cedent. The IRS may examine returns 
of a decedent in determining the dece-
dent’s DSUE amount, regardless of 
whether the period of limitations on 
assessment has expired for that return. 
See § 20.2010–3T(d) for additional rules 
relating to the IRS’s authority to ex-
amine returns. See also section 7602 for 
the IRS’s authority, when ascertaining 
the correctness of any return, to exam-
ine any returns that may be relevant 
or material to such inquiry. 

(e) Effective/applicability date. This 
section applies to the estates of dece-
dents dying in calendar year 2011 or a 
subsequent year in which the applica-
ble exclusion amount is determined 
under section 2010(c) of the Code by 
adding the basic exclusion amount and, 
in the case of a surviving spouse, the 
DSUE amount. 

(f) Expiration date. The applicability 
of this section expires on or before 
June 15, 2015. 

[T.D. 9593, 77 FR 36157, June 18, 2012] 

§ 20.2010–3T Portability provisions ap-
plicable to the surviving spouse’s 
estate (temporary). 

(a) Surviving spouse’s estate limited to 
DSUE amount of last deceased spouse—(1) 
In general. A deceased spousal unused 
exclusion (DSUE) amount of a dece-
dent, computed under § 20.2010–2T(c), is 
included in determining a surviving 
spouse’s applicable exclusion amount 
under section 2010(c)(2), provided— 

(i) Such decedent is the last deceased 
spouse of such surviving spouse within 
the meaning of § 20.2010–1T(d)(5) on the 

date of the death of the surviving 
spouse; and 

(ii) The executor of the decedent’s es-
tate elected portability (see § 20.2010– 
2T(a) and (b) for applicable require-
ments). 

(2) No DSUE amount available from last 
deceased spouse. If the last deceased 
spouse of such surviving spouse had no 
DSUE amount, or if the executor of 
such a decedent’s estate did not make 
a portability election, the surviving 
spouse’s estate has no DSUE amount 
(except as provided in paragraph 
(b)(1)(ii) of this section) to be included 
in determining the applicable exclusion 
amount, even if the surviving spouse 
previously had a DSUE amount avail-
able from another decedent who, prior 
to the death of the last deceased 
spouse, was the last deceased spouse of 
such surviving spouse. See paragraph 
(b) of this section for a special rule in 
the case of multiple deceased spouses 
and a previously-applied DSUE 
amount. 

(3) Identity of last deceased spouse un-
changed by subsequent marriage or di-
vorce. A decedent is the last deceased 
spouse (as defined in § 20.2010–1T(d)(5)) 
of a surviving spouse even if, on the 
date of the death of the surviving 
spouse, the surviving spouse is married 
to another (then-living) individual. If a 
surviving spouse marries again and 
that marriage ends in divorce or an an-
nulment, the subsequent death of the 
divorced spouse does not end the status 
of the prior deceased spouse as the last 
deceased spouse of the surviving 
spouse. The divorced spouse, not being 
married to the surviving spouse at 
death, is not the last deceased spouse 
as that term is defined in § 20.2010– 
1T(d)(5). 

(b) Special rule in case of multiple de-
ceased spouses and previously-applied 
DSUE amount—(1) In general. A special 
rule applies to compute the DSUE 
amount included in the applicable ex-
clusion amount of a surviving spouse 
who previously has applied the DSUE 
amount of one or more deceased 
spouses to taxable gifts in accordance 
with § 25.2505–2T(b) and (c) of this chap-
ter. If a surviving spouse has applied 
the DSUE amount of one or more last 
deceased spouses to the surviving 
spouse’s transfers during life, and if 
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any of those last deceased spouses is 
different from the surviving spouse’s 
last deceased spouse as defined in 
§ 20.2010–1T(d)(5) at the time of the sur-
viving spouse’s death, then the DSUE 
amount to be included in determining 
the applicable exclusion amount of the 
surviving spouse at the time of the sur-
viving spouse’s death is the sum of— 

(i) The DSUE amount of the sur-
viving spouse’s last deceased spouse as 
described in paragraph (a)(1) of this 
section; and 

(ii) The DSUE amount of each other 
deceased spouse of the surviving 
spouse, to the extent that such amount 
was applied to one or more taxable 
gifts of the surviving spouse. 

(2) Example. The following example, 
in which all described individuals are 
US citizens, illustrates the application 
of this paragraph (b): 

Example. (i) Facts. Husband 1 (H1) dies on 
January 15, 2011, survived by Wife (W). Nei-
ther has made any taxable gifts during H1’s 
lifetime. H1’s executor elects portability of 
H1’s DSUE amount. The DSUE amount of H1 
as computed on the estate tax return filed on 
behalf of H1’s estate is $5,000,000. On Decem-
ber 31, 2011, W makes taxable gifts to her 
children valued at $2,000,000. W reports the 
gifts on a timely-filed gift tax return. W is 
considered to have applied $2,000,000 of H1’s 
DSUE amount to the amount of taxable 
gifts, in accordance with § 25.2505–2T(c), and, 
therefore, W owes no gift tax. W has an ap-
plicable exclusion amount remaining in the 
amount of $8,000,000 ($3,000,000 of H1’s re-
maining DSUE amount plus W’s own 
$5,000,000 basic exclusion amount). After the 
death of H1, W marries Husband 2 (H2). H2 
dies in June 2012. H2’s executor elects port-
ability of H2’s DSUE amount, which is prop-
erly computed on H2’s estate tax return to be 
$2,000,000. W dies in October 2012. 

(ii) Application. The DSUE amount to be in-
cluded in determining the applicable exclu-
sion amount available to W’s estate is 
$4,000,000, determined by adding the $2,000,000 
DSUE amount of H2 and the $2,000,000 DSUE 
amount of H1 that was applied by W to W’s 
2011 taxable gifts. Thus, W’s applicable ex-
clusion amount is $9,000,000. 

(c) Date DSUE amount taken into con-
sideration by surviving spouse’s estate— 
(1) General rule. A portability election 
made by an executor of a decedent’s es-
tate (see § 20.2010–2T(a) and (b) for ap-
plicable requirements) applies as of the 
date of the decedent’s death. Thus, the 
decedent’s DSUE amount is included in 
the applicable exclusion amount of the 

decedent’s surviving spouse under sec-
tion 2010(c)(2) and will be applicable to 
transfers made by the surviving spouse 
after the decedent’s death. However, 
such decedent’s DSUE amount will not 
be included in the applicable exclusion 
amount of the surviving spouse, even if 
the surviving spouse had made a trans-
fer in reliance on the availability or 
computation of the decedent’s DSUE 
amount: 

(i) If the executor of the decedent’s 
estate supersedes the portability elec-
tion by filing a subsequent estate tax 
return in accordance with § 20.2010– 
2T(a)(4); 

(ii) To the extent that the DSUE 
amount subsequently is reduced by a 
valuation adjustment or the correction 
of an error in calculation; or 

(iii) To the extent that the surviving 
spouse cannot substantiate the DSUE 
amount claimed on the surviving 
spouse’s return. 

(2) Special rule when property passes to 
surviving spouse in a qualified domestic 
trust. When property passes from a de-
cedent for the benefit of a surviving 
spouse in one or more qualified domes-
tic trusts (QDOT) as defined in section 
2056A(a) and the decedent’s executor 
elects portability, the DSUE amount 
available to be included in the applica-
ble exclusion amount of the surviving 
spouse under section 2010(c)(2) is the 
DSUE amount of the decedent as rede-
termined in accordance with § 20.2010– 
2T(c)(4). The earliest date on which the 
decedent’s DSUE amount may be in-
cluded in the applicable exclusion 
amount of the surviving spouse under 
section 2010(c)(2) is the date of the oc-
currence of the final QDOT distribution 
or final other event (generally, the 
death of the surviving spouse or the 
earlier termination of all QDOTs for 
that surviving spouse) on which tax 
under section 2056A is imposed. How-
ever, the decedent’s DSUE amount as 
redetermined in accordance with 
§ 20.2010–2T(c)(4) may be applied to cer-
tain taxable gifts of the surviving 
spouse. See § 25.2505–2T(d)(2)(i) of this 
chapter. 

(d) Authority to examine returns of de-
ceased spouses. For the purpose of de-
termining the DSUE amount to be in-
cluded in the applicable exclusion 
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amount of the surviving spouse, the In-
ternal Revenue Service (IRS) may ex-
amine returns of each of the surviving 
spouse’s deceased spouses whose DSUE 
amount is claimed to be included in the 
surviving spouse’s applicable exclusion 
amount, regardless of whether the pe-
riod of limitations on assessment has 
expired for any such return. The IRS’s 
authority to examine returns of a de-
ceased spouse applies with respect to 
each transfer by the surviving spouse 
to which a DSUE amount is or has been 
applied. Upon examination, the IRS 
may adjust or eliminate the DSUE 
amount reported on such a return; 
however, the IRS may assess additional 
tax on that return only if that tax is 
assessed within the period of limita-
tions on assessment under section 6501 
applicable to the tax shown on that re-
turn. See also section 7602 for the IRS’s 
authority, when ascertaining the cor-
rectness of any return, to examine any 
returns that may be relevant or mate-
rial to such inquiry. For purposes of 
these examinations to determine the 
DSUE amount, the surviving spouse is 
considered to have a material interest 
that is affected by the return informa-
tion of the deceased spouse within the 
meaning of section 6103(e)(3). 

(e) Availability of DSUE amount for es-
tates of nonresidents who are not citizens. 
The estate of a nonresident surviving 
spouse who is not a citizen of the 
United States at the time of such sur-
viving spouse’s death shall not take 
into account the DSUE amount of any 
deceased spouse of such surviving 
spouse within the meaning of § 20.2010– 
1T(d)(5) except to the extent allowed 
under any applicable treaty obligation 
of the United States. See section 
2102(b)(3). 

(f) Effective/applicability date. This 
section applies to the estates of dece-
dents dying in calendar year 2011 or a 
subsequent year in which the applica-
ble exclusion amount is determined 
under section 2010(c) of the Code by 
adding the basic exclusion amount and, 
in the case of a surviving spouse, the 
DSUE amount. 

(g) Expiration date. The applicability 
of this section expires on or before 
June 15, 2015. 

[T.D. 9593, 77 FR 36160, June 18, 2012] 

CREDITS AGAINST TAX 

§ 20.2011–1 Credit for State death 
taxes. 

(a) In general. A credit is allowed 
under section 2011 against the Federal 
estate tax for estate, inheritance, leg-
acy or succession taxes actually paid 
to any State, Territory, or the District 
of Columbia, or, in the case of dece-
dents dying before September 3, 1958, 
any possession of the United States 
(hereinafter referred to as ‘‘State death 
taxes’’). The credit, however, is allowed 
only for State death taxes paid (1) with 
respect to property included in the de-
cedent’s gross estate, and (2) with re-
spect to the decedent’s estate. The 
amount of the credit is subject to the 
limitation described in paragraph (b) of 
this section. It is subject to further 
limitations described in § 20.2011–2 if a 
deduction is allowed under section 
2053(d) for State death taxes paid with 
respect to a charitable gift. See para-
graph (a) of § 20.2014–1 as to the allow-
ance of a credit for death taxes paid to 
a possession of the United States in a 
case where the decedent died after Sep-
tember 2, 1958. 

(b) Amount of credit. (1) If the dece-
dent’s taxable estate does not exceed 
$40,000, the credit for State death taxes 
is zero. If the decedent’s taxable estate 
does exceed $40,000, the credit for State 
death taxes is limited to an amount 
computed in accordance with the fol-
lowing table: 

TABLE FOR COMPUTATION OF MAXIMUM CREDIT 
FOR STATE DEATH TAXES 

(A)—Taxable 
estate equal 
to or more 

than— 

(B)—Taxable 
estate less 

than— 

(C)—Credit 
on amount in 
column (A) 

(D)—Rates of 
credit on ex-

cess over 
amount in 
column (A) 
(percent) 

$40,000 $90,000 ...................... 0.8 
90,000 140,000 $400 1.6 

140,000 240,000 1,200 2.4 
240,000 440,000 3,600 3.2 
440,000 640,000 10,000 4.0 
640,000 840,000 18,000 4.8 
840,000 1,040,000 27,600 5.6 

1,040,000 1,540,000 38,800 6.4 
1,540,000 2,040,000 70,800 7.2 
2,040,000 2,540,000 106,800 8.0 
2,540,000 3,040,000 146,800 8.8 
3,040,000 3,540,000 190,800 9.6 
3,540,000 4,040,000 238,800 10.4 
4,040,000 5,040,000 290,800 11.2 
5,040,000 6,040,000 402,800 12.0 
6,040,000 7,040,000 522,800 12.8 
7,040,000 8,040,000 650,800 13.6 
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