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executor computes H’s preliminary DSUE 
amount to be $3,500,000 (the lesser of the 
$5,000,000 basic exclusion amount in 2011, or 
the excess of H’s $5,000,000 applicable exclu-
sion amount over the sum of the $500,000 tax-
able estate and the $1,000,000 adjusted tax-
able gifts). No taxable events within the 
meaning of section 2056A occur during W’s 
lifetime with respect to the QDOT, and W 
makes no taxable gifts. In 2012, W dies and 
the value of the assets of the QDOT is 
$1,800,000. 

(ii) Application. H’s DSUE amount is rede-
termined to be $1,700,000 (the lesser of the 
$5,000,000 basic exclusion amount in 2011, or 
the excess of H’s $5,000,000 applicable exclu-
sion amount over $3,300,000 (the sum of the 
$500,000 taxable estate augmented by the 
$1,800,000 of QDOT assets and the $1,000,000 
adjusted taxable gifts)). 

(d) Authority to examine returns of de-
cedent. The IRS may examine returns 
of a decedent in determining the dece-
dent’s DSUE amount, regardless of 
whether the period of limitations on 
assessment has expired for that return. 
See § 20.2010–3T(d) for additional rules 
relating to the IRS’s authority to ex-
amine returns. See also section 7602 for 
the IRS’s authority, when ascertaining 
the correctness of any return, to exam-
ine any returns that may be relevant 
or material to such inquiry. 

(e) Effective/applicability date. This 
section applies to the estates of dece-
dents dying in calendar year 2011 or a 
subsequent year in which the applica-
ble exclusion amount is determined 
under section 2010(c) of the Code by 
adding the basic exclusion amount and, 
in the case of a surviving spouse, the 
DSUE amount. 

(f) Expiration date. The applicability 
of this section expires on or before 
June 15, 2015. 

[T.D. 9593, 77 FR 36157, June 18, 2012] 

§ 20.2010–3T Portability provisions ap-
plicable to the surviving spouse’s 
estate (temporary). 

(a) Surviving spouse’s estate limited to 
DSUE amount of last deceased spouse—(1) 
In general. A deceased spousal unused 
exclusion (DSUE) amount of a dece-
dent, computed under § 20.2010–2T(c), is 
included in determining a surviving 
spouse’s applicable exclusion amount 
under section 2010(c)(2), provided— 

(i) Such decedent is the last deceased 
spouse of such surviving spouse within 
the meaning of § 20.2010–1T(d)(5) on the 

date of the death of the surviving 
spouse; and 

(ii) The executor of the decedent’s es-
tate elected portability (see § 20.2010– 
2T(a) and (b) for applicable require-
ments). 

(2) No DSUE amount available from last 
deceased spouse. If the last deceased 
spouse of such surviving spouse had no 
DSUE amount, or if the executor of 
such a decedent’s estate did not make 
a portability election, the surviving 
spouse’s estate has no DSUE amount 
(except as provided in paragraph 
(b)(1)(ii) of this section) to be included 
in determining the applicable exclusion 
amount, even if the surviving spouse 
previously had a DSUE amount avail-
able from another decedent who, prior 
to the death of the last deceased 
spouse, was the last deceased spouse of 
such surviving spouse. See paragraph 
(b) of this section for a special rule in 
the case of multiple deceased spouses 
and a previously-applied DSUE 
amount. 

(3) Identity of last deceased spouse un-
changed by subsequent marriage or di-
vorce. A decedent is the last deceased 
spouse (as defined in § 20.2010–1T(d)(5)) 
of a surviving spouse even if, on the 
date of the death of the surviving 
spouse, the surviving spouse is married 
to another (then-living) individual. If a 
surviving spouse marries again and 
that marriage ends in divorce or an an-
nulment, the subsequent death of the 
divorced spouse does not end the status 
of the prior deceased spouse as the last 
deceased spouse of the surviving 
spouse. The divorced spouse, not being 
married to the surviving spouse at 
death, is not the last deceased spouse 
as that term is defined in § 20.2010– 
1T(d)(5). 

(b) Special rule in case of multiple de-
ceased spouses and previously-applied 
DSUE amount—(1) In general. A special 
rule applies to compute the DSUE 
amount included in the applicable ex-
clusion amount of a surviving spouse 
who previously has applied the DSUE 
amount of one or more deceased 
spouses to taxable gifts in accordance 
with § 25.2505–2T(b) and (c) of this chap-
ter. If a surviving spouse has applied 
the DSUE amount of one or more last 
deceased spouses to the surviving 
spouse’s transfers during life, and if 
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any of those last deceased spouses is 
different from the surviving spouse’s 
last deceased spouse as defined in 
§ 20.2010–1T(d)(5) at the time of the sur-
viving spouse’s death, then the DSUE 
amount to be included in determining 
the applicable exclusion amount of the 
surviving spouse at the time of the sur-
viving spouse’s death is the sum of— 

(i) The DSUE amount of the sur-
viving spouse’s last deceased spouse as 
described in paragraph (a)(1) of this 
section; and 

(ii) The DSUE amount of each other 
deceased spouse of the surviving 
spouse, to the extent that such amount 
was applied to one or more taxable 
gifts of the surviving spouse. 

(2) Example. The following example, 
in which all described individuals are 
US citizens, illustrates the application 
of this paragraph (b): 

Example. (i) Facts. Husband 1 (H1) dies on 
January 15, 2011, survived by Wife (W). Nei-
ther has made any taxable gifts during H1’s 
lifetime. H1’s executor elects portability of 
H1’s DSUE amount. The DSUE amount of H1 
as computed on the estate tax return filed on 
behalf of H1’s estate is $5,000,000. On Decem-
ber 31, 2011, W makes taxable gifts to her 
children valued at $2,000,000. W reports the 
gifts on a timely-filed gift tax return. W is 
considered to have applied $2,000,000 of H1’s 
DSUE amount to the amount of taxable 
gifts, in accordance with § 25.2505–2T(c), and, 
therefore, W owes no gift tax. W has an ap-
plicable exclusion amount remaining in the 
amount of $8,000,000 ($3,000,000 of H1’s re-
maining DSUE amount plus W’s own 
$5,000,000 basic exclusion amount). After the 
death of H1, W marries Husband 2 (H2). H2 
dies in June 2012. H2’s executor elects port-
ability of H2’s DSUE amount, which is prop-
erly computed on H2’s estate tax return to be 
$2,000,000. W dies in October 2012. 

(ii) Application. The DSUE amount to be in-
cluded in determining the applicable exclu-
sion amount available to W’s estate is 
$4,000,000, determined by adding the $2,000,000 
DSUE amount of H2 and the $2,000,000 DSUE 
amount of H1 that was applied by W to W’s 
2011 taxable gifts. Thus, W’s applicable ex-
clusion amount is $9,000,000. 

(c) Date DSUE amount taken into con-
sideration by surviving spouse’s estate— 
(1) General rule. A portability election 
made by an executor of a decedent’s es-
tate (see § 20.2010–2T(a) and (b) for ap-
plicable requirements) applies as of the 
date of the decedent’s death. Thus, the 
decedent’s DSUE amount is included in 
the applicable exclusion amount of the 

decedent’s surviving spouse under sec-
tion 2010(c)(2) and will be applicable to 
transfers made by the surviving spouse 
after the decedent’s death. However, 
such decedent’s DSUE amount will not 
be included in the applicable exclusion 
amount of the surviving spouse, even if 
the surviving spouse had made a trans-
fer in reliance on the availability or 
computation of the decedent’s DSUE 
amount: 

(i) If the executor of the decedent’s 
estate supersedes the portability elec-
tion by filing a subsequent estate tax 
return in accordance with § 20.2010– 
2T(a)(4); 

(ii) To the extent that the DSUE 
amount subsequently is reduced by a 
valuation adjustment or the correction 
of an error in calculation; or 

(iii) To the extent that the surviving 
spouse cannot substantiate the DSUE 
amount claimed on the surviving 
spouse’s return. 

(2) Special rule when property passes to 
surviving spouse in a qualified domestic 
trust. When property passes from a de-
cedent for the benefit of a surviving 
spouse in one or more qualified domes-
tic trusts (QDOT) as defined in section 
2056A(a) and the decedent’s executor 
elects portability, the DSUE amount 
available to be included in the applica-
ble exclusion amount of the surviving 
spouse under section 2010(c)(2) is the 
DSUE amount of the decedent as rede-
termined in accordance with § 20.2010– 
2T(c)(4). The earliest date on which the 
decedent’s DSUE amount may be in-
cluded in the applicable exclusion 
amount of the surviving spouse under 
section 2010(c)(2) is the date of the oc-
currence of the final QDOT distribution 
or final other event (generally, the 
death of the surviving spouse or the 
earlier termination of all QDOTs for 
that surviving spouse) on which tax 
under section 2056A is imposed. How-
ever, the decedent’s DSUE amount as 
redetermined in accordance with 
§ 20.2010–2T(c)(4) may be applied to cer-
tain taxable gifts of the surviving 
spouse. See § 25.2505–2T(d)(2)(i) of this 
chapter. 

(d) Authority to examine returns of de-
ceased spouses. For the purpose of de-
termining the DSUE amount to be in-
cluded in the applicable exclusion 
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amount of the surviving spouse, the In-
ternal Revenue Service (IRS) may ex-
amine returns of each of the surviving 
spouse’s deceased spouses whose DSUE 
amount is claimed to be included in the 
surviving spouse’s applicable exclusion 
amount, regardless of whether the pe-
riod of limitations on assessment has 
expired for any such return. The IRS’s 
authority to examine returns of a de-
ceased spouse applies with respect to 
each transfer by the surviving spouse 
to which a DSUE amount is or has been 
applied. Upon examination, the IRS 
may adjust or eliminate the DSUE 
amount reported on such a return; 
however, the IRS may assess additional 
tax on that return only if that tax is 
assessed within the period of limita-
tions on assessment under section 6501 
applicable to the tax shown on that re-
turn. See also section 7602 for the IRS’s 
authority, when ascertaining the cor-
rectness of any return, to examine any 
returns that may be relevant or mate-
rial to such inquiry. For purposes of 
these examinations to determine the 
DSUE amount, the surviving spouse is 
considered to have a material interest 
that is affected by the return informa-
tion of the deceased spouse within the 
meaning of section 6103(e)(3). 

(e) Availability of DSUE amount for es-
tates of nonresidents who are not citizens. 
The estate of a nonresident surviving 
spouse who is not a citizen of the 
United States at the time of such sur-
viving spouse’s death shall not take 
into account the DSUE amount of any 
deceased spouse of such surviving 
spouse within the meaning of § 20.2010– 
1T(d)(5) except to the extent allowed 
under any applicable treaty obligation 
of the United States. See section 
2102(b)(3). 

(f) Effective/applicability date. This 
section applies to the estates of dece-
dents dying in calendar year 2011 or a 
subsequent year in which the applica-
ble exclusion amount is determined 
under section 2010(c) of the Code by 
adding the basic exclusion amount and, 
in the case of a surviving spouse, the 
DSUE amount. 

(g) Expiration date. The applicability 
of this section expires on or before 
June 15, 2015. 

[T.D. 9593, 77 FR 36160, June 18, 2012] 

CREDITS AGAINST TAX 

§ 20.2011–1 Credit for State death 
taxes. 

(a) In general. A credit is allowed 
under section 2011 against the Federal 
estate tax for estate, inheritance, leg-
acy or succession taxes actually paid 
to any State, Territory, or the District 
of Columbia, or, in the case of dece-
dents dying before September 3, 1958, 
any possession of the United States 
(hereinafter referred to as ‘‘State death 
taxes’’). The credit, however, is allowed 
only for State death taxes paid (1) with 
respect to property included in the de-
cedent’s gross estate, and (2) with re-
spect to the decedent’s estate. The 
amount of the credit is subject to the 
limitation described in paragraph (b) of 
this section. It is subject to further 
limitations described in § 20.2011–2 if a 
deduction is allowed under section 
2053(d) for State death taxes paid with 
respect to a charitable gift. See para-
graph (a) of § 20.2014–1 as to the allow-
ance of a credit for death taxes paid to 
a possession of the United States in a 
case where the decedent died after Sep-
tember 2, 1958. 

(b) Amount of credit. (1) If the dece-
dent’s taxable estate does not exceed 
$40,000, the credit for State death taxes 
is zero. If the decedent’s taxable estate 
does exceed $40,000, the credit for State 
death taxes is limited to an amount 
computed in accordance with the fol-
lowing table: 

TABLE FOR COMPUTATION OF MAXIMUM CREDIT 
FOR STATE DEATH TAXES 

(A)—Taxable 
estate equal 
to or more 

than— 

(B)—Taxable 
estate less 

than— 

(C)—Credit 
on amount in 
column (A) 

(D)—Rates of 
credit on ex-

cess over 
amount in 
column (A) 
(percent) 

$40,000 $90,000 ...................... 0.8 
90,000 140,000 $400 1.6 

140,000 240,000 1,200 2.4 
240,000 440,000 3,600 3.2 
440,000 640,000 10,000 4.0 
640,000 840,000 18,000 4.8 
840,000 1,040,000 27,600 5.6 

1,040,000 1,540,000 38,800 6.4 
1,540,000 2,040,000 70,800 7.2 
2,040,000 2,540,000 106,800 8.0 
2,540,000 3,040,000 146,800 8.8 
3,040,000 3,540,000 190,800 9.6 
3,540,000 4,040,000 238,800 10.4 
4,040,000 5,040,000 290,800 11.2 
5,040,000 6,040,000 402,800 12.0 
6,040,000 7,040,000 522,800 12.8 
7,040,000 8,040,000 650,800 13.6 
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