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this paragraph are excepted from em-
ployment. Services performed by an in-
dividual in the catching, taking, har-
vesting, cultivating, or farming of any 
kind of fish, shell-fish (for example, 
oysters, clams, and mussels), crustacea 
(for example, lobsters, crabs, and 
shrimps), sponges, seaweeds, or other 
aquatic forms of animal and vegetable 
life are excepted. The exception ex-
tends to services performed as an offi-
cer or member of the crew of a vessel 
while the vessel is engaged in any such 
activity whether or not the officer or 
member of the crew is himself so en-
gaged. In the case of an individual who 
is engaged in any such activity in the 
employ of any person, the services per-
formed, by such individual in the em-
ploy of such person, as an ordinary in-
cident to any such activity are also ex-
cepted. Similarly, for example, the 
shore services of an officer or member 
of the crew of a vessel engaged in any 
such activity are excepted if such serv-
ices are an ordinary incident to any 
such activity. Services performed as an 
ordinary incident to any such activity 
may include, for example, services per-
formed in such cleaning, icing, and 
packing of fish as are necessary for the 
immediate preservation of the catch. 

(b) Salmon and halibut fishing. Serv-
ices performed in connection with the 
catching or taking of salmon or hal-
ibut, for commercial purposes, are not 
within the exception. Thus, neither the 
services of an officer or member of the 
crew of a vessel (irrespective of its ton-
nage) which is engaged in the catching 
or taking of salmon or halibut, for 
commercial purposes, nor the services 
of any other individual in connection 
with such activity, are within the ex-
ception. 

(c) Vessels of more than 10 net tons. 
Services described in paragraph (a) of 
this section performed on or in connec-
tion with a vessel of more than 10 net 
tons are not within the exception. For 
purposes of the exception, the tonnage 
of the vessel shall be determined in the 
manner provided for determining the 
register tonnage of merchant vessels 
under the laws of the United States. 

§ 31.3306(c)(18)–1 Services of certain 
nonresident aliens. 

(a) (1) Services performed after 1961 
by a nonresident alien individual who 
is temporarily present in the United 
States as a nonimmigrant under sub-
paragraph (F) or (J) of section 101(a) 
(15) of the Immigration and Nation-
ality Act (8 U.S.C. 1101), as amended, 
are excepted from employment if the 
services are performed to carry out a 
purpose for which the individual was 
admitted. For purposes of this section 
an alien individual who is temporarily 
present in the United States as a non-
immigrant under such subparagraph 
(F) or (J) is deemed to be a nonresident 
alien individual. The preceding sen-
tence does not apply to the extent it is 
inconsistent with section 7701(b) and 
the regulations under that section. A 
nonresident alien individual who is 
temporarily present in the United 
States as a nonimmigrant under such 
subparagraph (J) includes an alien indi-
vidual admitted to the United States 
as an ‘‘exchange visitor’’ under section 
201 of the United States Information 
and Educational Exchange Act of 1948 
(22 U.S.C. 1446). 

(2) If services are performed by a non-
resident alien individual’s alien spouse 
or minor child, who is temporarily 
present in the United States as a non-
immigrant under subparagraph (F) or 
(J) of section 101(a)(15) of the Immigra-
tion and Nationality Act, as amended, 
the services are not deemed for pur-
poses of this section to be performed to 
carry out a purpose for which such in-
dividual was admitted. The services of 
such spouse or child are excepted from 
employment under this section only if 
the spouse or child was admitted for a 
purpose specified in such subparagraph 
(F) or (J) and if the services are per-
formed to carry out such purpose. 

(b) Section 101 of the Immigration 
and Nationality Act (8 U.S.C. 1101), as 
amended, provides, in part, as follows: 

SEC. 101. Definitions. [Immigration and Na-
tionality Act (66 Stat. 166)] 

(a) As used in this chapter—* * * 
(15) The term immigrant means every alien 

except an alien who is within one of the fol-
lowing classes of nonimmigrant aliens— 

* * * * * 
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(F) (i) An alien having a residence in a for-
eign country which he has no intention of 
abandoning, who is a bona fide student quali-
fied to pursue a full course of study and who 
seeks to enter the United States temporarily 
and solely for the purpose of pursuing such a 
course of study at an established institution 
of learning or other recognized place of study 
in the United States, particularly designated 
by him and approved by the Attorney Gen-
eral after consultation with the Office of 
Education of the United States, which insti-
tution or place of study shall have agreed to 
report to the Attorney General the termi-
nation of attendance of each nonimmigrant 
student, and if any such institution of learn-
ing or place of study fails to make reports 
promptly the approval shall be withdrawn, 
and (ii) the alien spouse and minor children 
of any such alien if accompanying him or fol-
lowing to join him; 

* * * * * 

(J) An alien having a residence in a foreign 
country which he has no intention of aban-
doning who is a bona fide student, scholar, 
trainee, teacher, professor, research assist-
ant, specialist, or leader in a field of special-
ized knowledge or skill, or other person of 
similar description, who is coming tempo-
rarily to the United States as a participant 
in a program designated by the Secretary of 
State, for the purpose of teaching, instruct-
ing or lecturing, studying, observing, con-
ducting research, consulting, demonstrating 
special skills, or receiving training, and the 
alien spouse and minor children of any such 
alien if accompanying him or following to 
join him. 

* * * * * 

(Sec. 101, Immigration and Nationality Act, 
as amended by sec. 101, Act of June 27, 1952, 
66 Stat. 166; sec. 109, Act of Sept. 21, 1961, 75 
Stat. 534) 

[T.D. 6658, 28 FR 6640, June 27, 1963, as 
amended by T.D. 8411, 57 FR 15241, Apr. 27, 
1992] 

§ 31.3306(d)–1 Included and excluded 
service. 

(a) If a portion of the services per-
formed by an employee for the person 
employing him during a pay period 
constitutes employment, and the re-
mainder does not constitute employ-
ment, all the services of the employee 
during the period shall for purposes of 
the tax be treated alike, that is, either 
all as included or all as excluded. The 
time during which the employee per-
forms services which under section 

3306(c) constitute employment, and the 
time during which he performs services 
which under such section do not con-
stitute employment, within the pay pe-
riod, determine whether all the serv-
ices during the pay period shall be 
deemed to be included or excluded. 

(b) If one-half or more of the employ-
ee’s time in the employ of a particular 
person in a pay period is spent in per-
forming services which constitute em-
ployment, then all the services of that 
employee for that person in that pay 
period shall be deemed to be employ-
ment. 

(c) If less than one-half of the em-
ployee’s time in the employ of a par-
ticular person in a pay period is spent 
in performing services which con-
stitute employment, then none of the 
services of that employee for that per-
son in that pay period shall be deemed 
to be employment. 

(d) The application of the provisions 
of paragraphs (a), (b), and (c) of this 
section may be illustrated by the fol-
lowing examples: 

Example 1. Employer B, who operates a 
farm and a store, employs A to perform serv-
ices in connection with both operations. A’s 
services on the farm are such that they are 
excepted as agricultural labor and do not 
constitute employment, and his services in 
the store constitute employment. He is paid 
at the end of each month. During a par-
ticular month A works 120 hours on the farm 
and 80 hours in the store. None of A’s serv-
ices during the month are deemed to be em-
ployment, since less than one-half of his 
services during the month constitutes em-
ployment. During another month A works 75 
hours on the farm and 120 hours in the store. 
All of A’s services during the month are 
deemed to be employment, since one-half or 
more of his services during the month con-
stitutes employment. 

Example 2. Employee C is employed as a 
maid by D, a medical doctor, whose home 
and office are located in the same building. 
C’s services in the home are excepted as do-
mestic service and do not constitute employ-
ment, and her services in the office con-
stitute employment. She is paid each week. 
During a particular week C works 20 hours in 
the home and 20 hours in the office. All of C’s 
services during that week are deemed to be 
employment, since one-half or more of her 
services during the week constitutes employ-
ment. During another week C works 22 hours 
in the home and 15 hours in the office. None 
of C’s services during that week are deemed 
to be employment, since less than one-half of 
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