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the broker’s records. If, due to events 
unforeseen at the time the short sale 
was initiated, the broker is unable to 
determine the basis of the property 
used to close the short sale, the prop-
erty must be assumed for this purpose 
to have a basis of zero. 

(ii) Time of backup withholding. The 
determination of whether a short seller 
is subject to withholding under section 
3406 must be made on the date of the 
initiation or closing, as the case may 
be, or on the date that the initiation or 
closing, as the case may be, is entered 
on the broker’s books and records. 

(5) Fractional shares. A broker is not 
required to withhold under section 3406 
with respect to a sale of a fractional 
share of stock resulting in less than $20 
of gross proceeds (as described in 
§ 1.6045–1(c)(3)(x) of this chapter). 

[T.D. 8637, 60 FR 66118, Dec. 21, 1995, as 
amended by T.D. 9010, 67 FR 48760, July 26, 
2002] 

§ 31.3406(b)(3)–3 Reportable payments 
by certain fishing boat operators. 

(a) Payments subject to backup with-
holding. A payment of a kind, and to a 
payee, that is required to be reported 
under section 6050A (relating to infor-
mation reporting by certain fishing 
boat operators) is a reportable pay-
ment for purposes of section 3406. See 
§ 31.6051–4 for the requirement to fur-
nish a statement to the payee if tax is 
withheld under section 3406. 

(b) Amount subject to backup with-
holding. The amount described in para-
graph (a) of this section subject to 
withholding under section 3406 is the 
amount subject to reporting under sec-
tion 6050A, but only to the extent the 
amount is paid in money and rep-
resents a share of the proceeds of the 
catch. 

[T.D. 8637, 60 FR 66119, Dec. 21, 1995] 

§ 31.3406(b)(3)–4 Reportable payments 
of royalties. 

(a) Royalty payments subject to backup 
withholding. A payment of a kind, and 
to a payee, that is required to be re-
ported under section 6050N (relating to 
information reporting of payments of 
royalties) is a reportable payment for 
purposes of section 3406. See § 31.6051–4 
for the requirement to furnish a state-

ment to the payee if tax is withheld 
under section 3406. 

(b) Amount subject to backup with-
holding. In general, the amount de-
scribed in paragraph (a) of this section 
that is subject to withholding under 
section 3406 is the amount subject to 
reporting under section 6050N. How-
ever, if the reportable payment is for 
an oil or gas interest, the amount sub-
ject to withholding is the net amount 
the payee receives (i.e., the gross pro-
ceeds less production-related taxes 
such as state severance taxes). 

[T.D. 8637, 60 FR 66119, Dec. 21, 1995] 

§ 31.3406(b)(3)–5 Reportable payments 
of payment card and third party 
network transactions. 

(a) Payment card and third party net-
work transactions subject to backup with-
holding. The gross amount of a report-
able transaction that is required to be 
reported under section 6050W (relating 
to information reporting for payment 
card and third party network trans-
actions) is a reportable payment for 
purposes of section 3406. See § 31.6051–4 
for the requirement to furnish a state-
ment to the payee if tax is withheld 
under section 3406. 

(b) Amount subject to backup with-
holding. In general, the amount de-
scribed in paragraph (a) of this section 
that is subject to withholding under 
section 3406 is the amount subject to 
reporting under section 6050W. In the 
case of payments made in settlement of 
third party network transactions, the 
amount subject to withholding under 
section 3406 is determined without re-
gard to the exception for de minimis 
payments by third party settlement or-
ganizations in section 6050W(e) and the 
associated regulations. 

(c) Time when payments are considered 
to be subject to backup withholding—(1) 
In general. In the case of a payment 
card or third party network trans-
action reportable under section 6050W, 
the obligation to withhold arises on 
the date of the transaction. A payor is 
not required, however, to satisfy its 
withholding liability until the time 
that payment is made. 

(2) Example. The provisions of para-
graph (c)(1) are illustrated by the fol-
lowing example: 
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Example. On Day 1, Customer A uses a pay-
ment card to purchase $100 worth of goods 
from Merchant B. Bank X, the merchant ac-
quiring entity for B, is the party with the 
contractual obligation to make payment to 
B in settlement of the transaction. On Day 2, 
X, after deducting fees of $2, makes payment 
of $98 to settle the transaction for the sale of 
goods from B to A. Under paragraph (a)(6) of 
§ 1.6050W–1, X must report the amount of 
$100, the amount of the transaction on Day 1, 
without any reduction for fees or any other 
amount, as the gross amount of this report-
able payment transaction on the annual in-
formation return filed under paragraph (a)(1) 
of § 1.6050W–1. Under paragraph (c)(1) of this 
section, X’s obligation, if any, to backup 
withhold arises on Day 1, the backup with-
holding obligation must be satisfied on Day 
2, and the amount subject to backup with-
holding is $100 (the gross amount of the re-
portable payment transaction (as defined in 
paragraph (a)(6) of § 1.6050W–1)). 

(d) Backup withholding from an alter-
nate source—(1) In general. A payor may 
not withhold under section 3406 from a 
source maintained by the payor other 
than the source with respect to which 
there exists a liability to withhold 
under section 3406 with respect to the 
payee. See section 3403 and § 31.3403–1, 
which provide that the payor is liable 
for the amount required to be withheld 
regardless of whether the payor with-
holds. 

(2) Exceptions for backup withholding 
when there are no funds available—(i) 
Backup withholding from an alternative 
source. In the event there are no funds 
available in the source with respect to 
which there exists a liability to with-
hold under section 3406 with respect to 
the payee, the payor may withhold 
under section 3406 from another source 
maintained by the payee with the 
payor. The source from which the tax 
is withheld under section 3406 must be 
payable to at least one of the persons 
listed on the account subject to with-
holding. If the account or source is not 
payable exclusively to the same person 
or persons listed on the account sub-
ject to withholding under section 3406, 
then the payor must obtain a written 
statement from all other persons to 
whom the account or source is payable 
authorizing the payor to withhold 
under section 3406 from the alternative 
account or source. A payor that elects 
to withhold under section 3406 from an 
alternative source may determine the 

account or source from which the tax 
is to be withheld, or may allow the 
payee to designate the alternative 
source. 

(ii) Deferral of withholding. If the 
payor cannot locate, with reasonable 
care (following procedures substan-
tially similar to those set forth in 
§ 31.3406(d)–5(c)(3)(ii)(A) and (B)), an al-
ternative source of cash from which 
the payor may satisfy its withholding 
obligation pursuant to paragraph 
(d)(2)(i) of this section, the payor may 
defer its obligation to withhold under 
section 3406 until the earlier of— 

(A) The date on which cash, in a suf-
ficient amount to satisfy the obliga-
tion in full, is deposited in the account 
subject to withholding under section 
3406; or 

(B) The close of the fourth calendar 
year after the obligation arose. 

(iii) Termination of obligation to 
backup withhold. If, at the close of the 
fourth calendar year after the backup 
withholding arose, the payor has not 
located an alternate source of cash 
from which the payor may satisfy its 
withholding obligation, and sufficient 
cash to satisfy the obligation in full 
has not been deposited in the account 
subject to withholding under section 
3406, then the obligation to backup 
withhold terminates at the close of the 
fourth calendar year. 

(e) Effective/applicability date. The 
provisions of this section apply to 
amounts paid after December 31, 2011. 

[T.D. 9496, 75 FR 49835, Aug. 16, 2010] 

§ 31.3406(b)(4)–1 Exemption for certain 
minimal payments. 

(a) In general. A payor of reportable 
interest or dividends (as described in 
section 3406(b)(2)) or of royalties (as de-
scribed in section 3406(b)(3)(E)) may 
elect not to withhold from a payment 
that does not exceed $10 and that on an 
annualized basis does not exceed $10 
(see paragraph (c) of this section). A 
broker or barter exchange may elect 
not to withhold on gross proceeds of $10 
or less without regard to the 
annualization requirement. See 
§ 31.6051–4 for the requirement to fur-
nish a statement to the payee if tax is 
withheld under section 3406. 
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