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timely with a specified information report-
ing requirement under paragraph (a) of this 
section to furnish his TIN to another person. 
Therefore, a penalty is imposed on C under 
paragraph (a) of this section for the failure. 
See section 6721(a) for the penalty that may 
be imposed on Z if Z files a Form 1099–INT 
for calendar year 1991 without C’s TIN. See 
section 3406(a)(1)(A) under which Z is re-
quired to impose backup withholding on re-
portable payment of interest to C’s account. 

Example 4. In 1991 Partnership D opens with 
Bank Y an account that pays reportable in-
terest under section 6049. When D opens the 
account, Y requests the partnership’s em-
ployer identification number (EIN) on a 
Form W–9 as required under § 301.6109–1(b). 
The partnership provides its EIN on the 
Form W–9. Y files an information return 
with respect to D for the 1991 calendar year. 
Subsequently, the Internal Revenue Service 
later notifies Y that D’s EIN is incorrect as 
defined under section 3406 and § 35a.3406– 
1(a)(6). D fails to comply timely with a speci-
fied reporting requirement under paragraph 
(a) of this section of furnishing its correct 
EIN to another person. Therefore, a penalty 
is imposed on D under paragraph (a) of this 
section for the failure. See section 6721(a) for 
the penalty to which Y may be subject if Y 
files a Form 1099–INT for calendar year 1991 
without D’s correct EIN. See section 
3406(a)(1)(B), which requires Y to impose 
backup withholding on reportable payments 
of interest to B’s account when the Internal 
Revenue Service or a broker has notified Y 
that the EIN is incorrect. 

[T.D. 8386, 56 FR 67182, Dec. 30, 1991] 

§ 301.6724–1 Reasonable cause. 
(a) Waiver of the penalty—(1) General 

rule. The penalty for a failure relating 
to an information reporting require-
ment (as defined in paragraph (j) of 
this section) is waived if the failure is 
due to reasonable cause and is not due 
to willful neglect. 

(2) Reasonable cause defined. The pen-
alty is waived for reasonable cause 
only if the filer establishes that ei-
ther— 

(i) There are significant mitigating 
factors with respect to the failure, as 
described in paragraph (b) of this sec-
tion; or 

(ii) The failure arose from events be-
yond the filer’s control (‘‘impedi-
ment’’), as described in paragraph (c) of 
this section. 

Moreover, the filer must establish 
that the filer acted in a responsible 
manner, as described in paragraph (d) 
of this section, both before and after 

the failure occurred. Thus, if the filer 
establishes that there are significant 
mitigating factors for a failure but is 
unable to establish that the filer acted 
in a responsible manner, the miti-
gating factors will not be sufficient to 
obtain a waiver of the penalty. Simi-
larly, if the filer establishes that a fail-
ure arose from an impediment but is 
unable to establish that the filer acted 
in a responsible manner, the impedi-
ment will not be sufficient to obtain a 
waiver of the penalty. See paragraph 
(g) of this section for the reasonable 
cause safe harbor for persons who exer-
cise due diligence. 

(b) Significant mitigating factors. In 
order to establish reasonable cause 
under this paragraph (b), the filer must 
satisfy paragraph (d) of this section 
and must show that there are signifi-
cant mitigating factors for the failure. 
The mitigating factors include, but are 
not limited to— 

(1) The fact that prior to the failure 
the filer was never required to file the 
particular type of return or furnish the 
particular type of statement with re-
spect to which the failure occurred, or 

(2) The fact that the filer has an es-
tablished history of complying with 
the information reporting requirement 
with respect to which the failure oc-
curred. In determining whether the 
filer has such an established history, 
significant consideration is given to— 

(i) Whether the filer has incurred any 
penalty under §§ 301.6721–1, 301.6722–1, or 
301.6723–1 in prior years for the failure 
(or under parallel provisions of prior 
law), and 

(ii) If the filer has incurred any such 
penalty in prior years, the extent of 
the filer’s success in lessening its error 
rate from year to year. 

A filer may treat as a penalty not in-
curred any penalty under sections 6721 
through 6723 that was self-assessed 
under section 6724(c)(3) and any penalty 
under section 6676(b) that was self-as-
sessed under section 6676(d), prior to 
amendment or repeal by the Omnibus 
Budget Reconciliation Act of 1989. See 
paragraph (c)(5) of this section for the 
application of this paragraph (b) to 
failures attributable to the actions of a 
filer’s agent. 
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(c) Events beyond the filer’s control—(1) 
In general. In order to establish reason-
able cause under this paragraph (c)(1), 
the filer must satisfy paragraph (d) of 
this section and must show that the 
failure was due to events beyond the 
filer’s control. Events which are gen-
erally considered beyond the filer’s 
control include but are not limited to— 

(i) The unavailability of the relevant 
business records (as described in para-
graph (c)(2) of this section), 

(ii) An undue economic hardship re-
lating to filing on magnetic media (as 
described in paragraph (c)(3) of this 
section), 

(iii) Certain actions of the Internal 
Revenue Service (as described in para-
graph (c)(4) of this section), 

(iv) Certain actions of an agent (as 
described in paragraph (c)(5) of this 
section), and 

(v) Certain actions of the payee or 
any other person providing necessary 
information with respect to the return 
or payee statement (as described in 
paragraph (c)(6) of this section). 

(2) Unavailability of the relevant busi-
ness records. In order to establish rea-
sonable cause under paragraph (c)(1) of 
this section due to the unavailability 
of the relevant business records, the 
filer’s business records must have been 
unavailable under such conditions, in 
such manner, and for such period as to 
prevent timely compliance (ordinarily 
at least a 2-week period prior to the 
due date (with regard to extensions) of 
the required return or the required 
date (with regard to extensions) for 
furnishing the payee statement), and 
the unavailability must have been 
caused by a supervening event. A 
‘‘supervening event’’ includes, but is 
not limited to— 

(i) A fire or other casualty that dam-
ages or impairs the filer’s relevant 
business records or the filer’s system 
for processing and filing such records; 

(ii) A statutory or regulatory change 
that has a direct impact upon data 
processing and that is made so close to 
the time that the return or payee 
statement is required that, for all prac-
tical purposes, the change cannot be 
complied with; or 

(iii) The unavoidable absence (e.g., 
due to death or serious illness) of the 
person with the sole responsibility for 

filing a return or furnishing a payee 
statement. 

(3) Undue economic hardship relating to 
filing on magnetic media. In order to es-
tablish reasonable cause under para-
graph (c)(1) of this section due to an 
undue economic hardship for filing on 
magnetic media, the filer must show 
that it failed to file on magnetic media 
because the filer lacked the necessary 
hardware. For purposes of this para-
graph (c)(3), the filer will not be con-
sidered to have acted in a responsible 
manner under paragraph (d) of this sec-
tion unless— 

(i) The filer attempted on a timely 
basis to contract out the magnetic 
media filing; 

(ii) The cost of filing on magnetic 
media was prohibitive as determined at 
least 45 days before the due date of the 
returns (without regard to extensions) 
(90 days for information returns the 
due date for which (without regard to 
extensions) is after December 31, 1989, 
and by or before February 28, 1991 
(March 15, 1991, for Forms 1042S)); 

(iii) The cost was supported by a min-
imum of two cost estimates from unre-
lated parties; and 

(iv) The filer filed the returns on 
paper. Reasonable cause will not ordi-
narily be established under this para-
graph (c)(3) if a filer received a reason-
able cause waiver in any prior year 
under paragraph (c)(1) of this section 
due to an undue economic hardship re-
lating to filing on magnetic media. 

(4) Actions of the Internal Revenue 
Service. In order to establish reasonable 
cause under paragraph (c)(1) of this sec-
tion due to certain actions of the Inter-
nal Revenue Service, a filer must show 
that the failure was due to the filer’s 
reasonable reliance on erroneous writ-
ten information from the Internal Rev-
enue Service. Reasonable reliance 
means that the filer relied in good 
faith on the information. The filer 
shall not be considered to have relied 
in good faith if the Internal Revenue 
Service was not aware of all the facts 
when it provided the information to 
the filer. In order to substantiate rea-
sonable cause under this paragraph 
(c)(4), the filer must provide a copy of 
the written information provided by 
the Internal Revenue Service and, if 
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applicable, the filer’s written request 
for the information. 

(5) Actions of agent—imputed reason-
able cause. In order to establish reason-
able cause under paragraph (c)(1) of 
this section due to actions of an agent, 
the filer must show the following: 

(i) The filer exercised reasonable 
business judgment in contracting with 
the agent to file timely correct returns 
or furnish timely correct payee state-
ments with respect to which the failure 
occurred. This includes contracting 
with the agent and providing the prop-
er information sufficiently in advance 
of the due date of the return or state-
ment to permit timely filing of correct 
returns or timely furnishing of correct 
payee statements; and 

(ii) The agent satisfied the reason-
able cause criteria set forth in para-
graph (b) or one of the reasonable cause 
criteria set forth in paragraph (c) (2) 
through (6) of this section. 

(6) Actions of the payee or any other 
person. In order to establish reasonable 
cause under paragraph (c)(1) of this sec-
tion due to the actions of the payee or 
any other person, such as a broker as 
defined in section 6045(c) or a Qualified 
Payment Card Agent (QPCA) as defined 
in § 31.3406(g)–1(f)(2)(v) of this chapter, 
providing information with respect to 
the return or payee statement, the filer 
must show either— 

(i) That the failure resulted from the 
failure of the payee, or any other per-
son required to provide information 
necessary for the filer to comply with 
the information reporting require-
ments (‘‘any other person’’), to provide 
information to the filer, or 

(ii) That the failure resulted from in-
correct information provided by the 
payee (or any other person) upon which 
information the filer relied in good 
faith. To substantiate reasonable cause 
under this paragraph (c)(6), the filer 
must provide documentary evidence 
upon request of the Internal Revenue 
Service showing that the failure was 
attributable to the payee (or any other 
person). See paragraph (d)(2) of this 
section for special rules relating to the 
availability of a waiver where the fil-
er’s failure relates to a taxpayer identi-
fication number (TIN), and the failure 
is attributable to actions of the payee 

described in paragraph (c)(6) (i) or (ii) 
of this section. 

(d) Responsible manner—(1) In general. 
Acting in a responsible manner 
means— 

(i) That the filer exercised reasonable 
care, which is that standard of care 
that a reasonably prudent person 
would use under the circumstances in 
the course of its business in deter-
mining its filing obligations and in 
handling account information such as 
account numbers and balances, and 

(ii) That the filer undertook signifi-
cant steps to avoid or mitigate the fail-
ure, including, where applicable— 

(A) Requesting appropriate exten-
sions of time to file, when practicable, 
in order to avoid the failure, 

(B) Attempting to prevent an impedi-
ment or a failure, if it was foreseeable, 

(C) Acting to remove an impediment 
or the cause of a failure, once it oc-
curred, and 

(D) Rectifying the failure as prompt-
ly as possible once the impediment was 
removed or the failure was discovered. 
Ordinarily, a rectification is considered 
prompt if it is made within 30 days 
after the date the impediment is re-
moved or the failure is discovered or on 
the earliest date thereafter on which a 
regular submission of corrections is 
made. Submissions will be considered 
regular only if made at intervals of 30 
days or less. A failure may be rectified 
by filing or correcting the information 
return, furnishing or correcting the 
payee statement, or by providing or 
correcting the information to satisfy 
the specified information reporting re-
quirement with respect to which the 
failure occurs. Paragraph (d)(ii)(D) of 
this section does not apply with re-
spect to information the filer is prohib-
ited from altering under specific infor-
mation reporting rules. See § 1.6045– 
4(i)(5) of this chapter. 

(2) Special rule for filers seeking a waiv-
er pursuant to paragraph (c)(6) of this 
section. A filer seeking a waiver for rea-
sonable cause pursuant to paragraph 
(c)(6) of this section with respect to a 
failure resulting from a missing or an 
incorrect TIN will be deemed to have 
acted in a responsible manner in com-
pliance with this paragraph (d) only if 
the filer satisfies the requirements of 
paragraph (e) of this section (relating 
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to missing TINs) or paragraph (f) of 
this section (relating to incorrect 
TINs), whichever is applicable. 

(e) Acting in a responsible manner—spe-
cial rules for missing TINs—(1) In general. 
A filer that is seeking a waiver for rea-
sonable cause under paragraph (c)(6) of 
this section will satisfy paragraph 
(d)(2) of this section with respect to es-
tablishing that a failure to include a 
TIN or an information return resulted 
from the failure of the payee to provide 
information to the filer (i.e., a missing 
TIN) only if the filer makes the initial 
and, if required, the annual solicita-
tions described in this paragraph (e) 
(required solicitations). For purposes 
of this section, a number is treated as 
a ‘‘missing TIN’’ if the number does 
not contain nine digits or includes one 
or more alpha characters (a character 
or symbol other than an Arabic nu-
meral) as one of the nine digits. A so-
licitation means a request by the filer 
for the payee to furnish a correct TIN. 
See paragraph (f) of this section for the 
rules that a filer must follow to estab-
lish that the filer acted in a responsible 
manner with respect to providing in-
correct TINs on information returns. 
See paragraph (e)(1)(vi)(A) of this sec-
tion for alternative solicitation re-
quirements. See paragraph (g) of this 
section for the safe harbor due dili-
gence rules. See paragraph (h) of this 
section for the rule applicable to fail-
ures with respect to information re-
turns the due date for which (without 
regard to extensions) is after December 
31, 1989, and on or before April 22, 1991. 

(i) Initial solicitation. An initial solici-
tation for a payee’s correct TIN must 
be made at the time an account is 
opened. The term ‘‘account’’ includes 
accounts, relationships, and other 
transactions. However, a filer is not re-
quired to make an initial solicitation 
under this paragraph (e)(1)(i) with re-
spect to a new account if the filer has 
the payee’s TIN and uses that TIN for 
all accounts of the payee. For example, 
see § 31.3406(h)–3(a) of this chapter. Fur-
ther, a filer is not required to make an 
initial solicitation under this para-
graph (e)(1)(i) with respect to accounts 
for which the filer filed an information 
return subject to paragraph (h) of this 
section. For purposes of this section, 
the initial solicitation requirement is 

deemed to have been met with respect 
to accounts opened after December 31, 
1989, and on or before April 22, 1991. If 
the account is opened in person, the 
initial solicitation may be made by 
oral or written request, such as on an 
account creation document. If the ac-
count is opened by mail, telephone, or 
other electronic means, the TIN may 
be requested through such communica-
tions. If the account is opened by the 
payee’s completing and mailing an ap-
plication furnished by the filer that re-
quests the payee’s TIN, the initial so-
licitation requirement is considered 
met. If a TIN is not received as a result 
of an initial solicitation, the filer may 
be required to make additional solici-
tations (‘‘annual solicitations’’). 

(ii) First annual solicitation. Except as 
provided in paragraph (e)(1)(vi) of this 
section, a filer must undertake an an-
nual solicitation if a TIN is not re-
ceived as a result of an initial solicita-
tion (or if the filer was not required to 
make an initial solicitation under 
paragraph (e)(1)(i) of this section and 
the filer has not received a payee’s 
TIN). The first annual solicitation 
must be made on or before December 31 
of the year in which the account is 
opened (for accounts opened before De-
cember) or January 31 of the following 
year (for accounts opened in the pre-
ceding December) (‘‘annual solicitation 
period’’). 

(iii) Second annual solicitation. If the 
TIN is not received as a result of the 
first annual solicitation, the filer must 
undertake a second annual solicitation. 
The second annual solicitation must be 
made after the expiration of the annual 
solicitation period and on or before De-
cember 31 of the year immediately suc-
ceeding the calendar year in which the 
account is opened. 

(iv) Additional requirements. After re-
ceiving a TIN, a filer must include that 
TIN on any information returns the 
original due date of which (with regard 
to extensions) is after the date that the 
filer receives the TIN. 

(v) Failures to which a solicitation re-
lates. The initial and first annual so-
licitations relate to failures on returns 
filed for the year in which an account 
is opened. The second annual solicita-
tion relates to failures on returns filed 
for the year immediately following the 
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year in which an account is opened and 
for succeeding calendar years. 

(vi) Exceptions and limitations. (A) The 
solicitation requirements under this 
paragraph (e) do not apply to the ex-
tent an information reporting provi-
sion under which a return, as defined in 
paragraph (g) of § 301.6721–1, is filed pro-
vides specific requirements relating to 
the manner or the time period in which 
a TIN must be solicited. In that event, 
the requirements of this paragraph (e) 
will be satisfied only if the filer com-
plies with the manner and time period 
requirements of the specific informa-
tion reporting provision and the provi-
sions of this paragraph (e) to the ex-
tent applicable. Also, see section 
3406(e) which provides rules on the 
manner and time period in which a TIN 
must be provided for certain accounts 
with respect to interest, dividends, pa-
tronage dividends, and amounts subject 
to broker reporting. 

(B) An annual solicitation is not re-
quired to be made for a year under this 
paragraph (e) with respect to an ac-
count if no payments are made to the 
account for such year or if no return as 
defined in paragraph (g) of § 301.6721–1 is 
required to be filed for the account for 
the year. 

(C) If a filer fails to make one (or 
more) of the required solicitations 
under paragraphs (e)(1) (i), (ii), and (iii) 
of this section, the filer may satisfy 
the requirements of this section by— 

(1) Making two consecutive annual 
solicitations in subsequent years 
(‘‘make-up solicitations’’), and 

(2) Satisfying paragraph (e)(1)(iv) of 
this section. 

For example, a filer who has made 
none of the required solicitations may 
satisfy the requirements of this section 
by making two consecutive solicita-
tions. In determining whether a filer 
has made two consecutive solicita-
tions, years to which paragraph 
(e)(1)(vi)(B) of this section applies shall 
be disregarded. If a filer fails to make 
the initial solicitation under paragraph 
(e)(1)(i) of this section, the make-up so-
licitations described in this paragraph 
(e)(1)(vi)(C) may be made in the years 
in which the first and second annual 
solicitations are required to be made; 
however, the penalty will apply with 
respect to the year in which the filer 

failed to make the initial solicitation. 
The penalty will apply to failures with 
respect to years for which a required 
solicitation is not made and to failures 
with respect to all subsequent years 
until the filer conducts its make-up so-
licitations. The penalty will not apply 
with respect to the year in which the 
first make-up solicitation is made (un-
less it is also the year in which the 
filer fails to make its initial solicita-
tion) if the second make-up solicita-
tion is made in the following year. 

(D) A financial institution is not re-
quired to make an annual solicitation 
by mail on accounts with ‘‘stop-mail’’ 
or ‘‘hold-mail’’ instructions, provided 
the filer furnishes the solicitation ma-
terial to the payee in the same manner 
as it furnishes other mail. 

(E) A filer is not required to make 
annual solicitations on accounts with 
respect to which the filer undertook 
two consecutive annual mailings by 
December 31, 1989, under Q/A-5 through 
Q/A-7B or under Q/A-56 of § 35a.9999–1 of 
the Temporary Employment Tax Regu-
lations under the Interest and Dividend 
Tax Compliance Act of 1983, as pro-
vided under section 6676(b) (prior to its 
amendment by the Omnibus Budget 
Reconciliation Act of 1989). 

(F) A filer is not required to make 
annual solicitations by mail on ac-
counts with respect to which the filer 
has an undeliverable address, i.e., 
where other mailings to that address 
have been returned to the filer because 
the address was incorrect and no new 
address has been provided to the filer. 

(G) Except as provided in paragraph 
(e)(1)(vi) (A) and (C) of this section, no 
more than two annual solicitations are 
required under this paragraph (e) in 
order for a filer to establish reasonable 
cause. 

(H) In the case of information returns 
required to be filed, and information 
statements required to be furnished, 
after December 31, 2005, the filer— 

(1) Satisfies the solicitation require-
ments of paragraphs (e)(1)(i) and (ii) of 
this section with respect to a payment 
made through a QPCA if the filer relies 
in good faith on the QPCA to solicit, 
record, validate, and furnish the pay-
ee’s TIN; and 

VerDate Mar<15>2010 09:58 May 29, 2013 Jkt 229104 PO 00000 Frm 00506 Fmt 8010 Sfmt 8010 Y:\SGML\229104.XXX 229104er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



497 

Internal Revenue Service, Treasury § 301.6724–1 

(2) Satisfies the solicitation require-
ment of paragraph (e)(1)(iii) of this sec-
tion with respect to such a payment if, 
on or before December 31 of the year 
immediately succeeding the calendar 
year in which the payment is made, the 
filer undertakes a solicitation of the 
payee’s TIN or receives from the QPCA 
a TIN that the filer believes in good 
faith to be the payee’s correct TIN. 

(2) Manner of making annual solicita-
tions—by mail or telephone—(i) By mail. 
A mail solicitation must include— 

(A) A letter informing the payee that 
he or she must provide his or her TIN 
and that he or she is subject to a $50 
penalty imposed by the Internal Rev-
enue Service under section 6723 if he or 
she fails to furnish his or her TIN, 

(B) A Form W–9 or an acceptable sub-
stitute form, as defined in § 31.3406 (h)– 
3 (a), (b), or (c) of this chapter, on 
which the payee may provide the TIN, 
and 

(C) A return envelope for the payee 
to provide the TIN which may be, but 
is not required to be, postage prepaid. 

(ii) By telephone. An annual solicita-
tion may be made by telephone if the 
solicitation procedure is reasonably de-
signed and carried out in a manner 
that is conducive to obtaining the TIN. 
An annual solicitation is made pursu-
ant to this paragraph (e)(2)(ii) for a 
failure if the filer— 

(A) Completes a call to each person 
with a missing TIN and speaks to an 
adult member of the household, or to 
an officer of the business or the organi-
zation, 

(B) Requests the TIN of the payee, 
(C) Informs the payee that he or she 

is subject to a $50 penalty imposed by 
the Internal Revenue Service under 
section 6723 if he or she fails to furnish 
his or her TIN, 

(D) Maintains contemporaneous 
records showing that the solicitation 
was properly made, and 

(E) Provides such contemporaneous 
records to the Internal Revenue Serv-
ice upon request. 

(f) Acting in a responsible manner—spe-
cial rules for incorrect TINS—(1) In gen-
eral. A filer that is seeking a waiver for 
reasonable cause under paragraph (c)(6) 
of this section will satisfy paragraph 
(d)(2) of this section with respect to es-
tablishing that a failure resulted from 

incorrect information provided by the 
payee or any other person (i.e., inclu-
sion of an incorrect TIN) on an infor-
mation return only if the filer makes 
the initial and annual solicitations de-
scribed in this paragraph (f). See para-
graph (e)(1) of this section for the defi-
nition of the term ‘‘solicitation.’’ See 
paragraph (f)(5)(i) of this section for al-
ternative solicitation requirements. 
See paragraph (g) of this section for 
the safe harbor due diligence rules. See 
paragraph (h) of this section for the 
rule applicable to failures with respect 
to information returns the due date for 
which (without regard to extensions) is 
after December 31, 1989, and on or be-
fore April 22, 1991. 

(i) Initial solicitation. An initial solici-
tation for a payee’s correct TIN must 
be made at the time the account is 
opened. The term ‘‘account’’ includes 
accounts, relationships, and other 
transactions. However, a filer is not re-
quired to make an initial solicitation 
under this paragraph (f)(1)(i) with re-
spect to a new account if the filer has 
the payee’s TIN and uses that TIN for 
all accounts of the payee. For example, 
see § 31.3406(h)–3(a) of this chapter. Fur-
ther, a filer is not required to make an 
initial solicitation under this para-
graph (f)(1)(i) with respect to accounts 
for which the filer filed an information 
return subject to paragraph (h) of this 
section. For purposes of this section, 
the initial solicitation requirement is 
deemed to have been met with respect 
to accounts opened after December 31, 
1989, and on or before April 22, 1991. No 
additional solicitation is required after 
the filer receives the TIN unless the In-
ternal Revenue Service or, in some 
cases, a broker notifies the filer that 
the TIN is incorrect. Following such 
notification the filer may be required 
to make an annual solicitation to ob-
tain the correct TIN as provided in 
paragraph (f)(1) (ii) and (iii) of this sec-
tion. 

(ii) First annual solicitation. Except as 
provided in paragraph (f)(5) of this sec-
tion, a filer must undertake an annual 
solicitation only if the payor has been 
notified of an incorrect TIN and such 
account contains the incorrect TIN at 
the time of the notification. The first 
annual solicitation must be made as re-
quired by paragraph (f) (2) or (3) of this 
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section, whichever applies. An account 
contains an incorrect TIN at the time 
of notification if the name and number 
combination on the account matches 
the name and number combination set 
forth on the notice from the Internal 
Revenue Service or a broker. A filer 
may be notified of an incorrect TIN by 
the Internal Revenue Service or by a 
broker pursuant to section 3406(a)(1)(B) 
or by a penalty notice issued by the In-
ternal Revenue Service pursuant to 
section 6721. Except as otherwise pro-
vided in this section, the annual solici-
tation required by this paragraph (f) 
must be made on or before December 31 
of the year in which the filer is notified 
of the incorrect TIN or by January 31 
of the following year if the filer is noti-
fied of an incorrect TIN in the pre-
ceding December. 

(iii) Second annual solicitation. A filer 
must undertake a second annual solici-
tation as required by paragraph (f) (2) 
or (3) of this section, whichever applies, 
if the filer is notified in any year fol-
lowing the year of the notification de-
scribed in paragraph (f)(1)(ii) of this 
section that the account of a payee 
contains an incorrect TIN, as described 
in paragraph (f)(1)(ii) of this section. 

(iv) Additional requirements. Upon re-
ceipt of a TIN, a filer must include that 
TIN on any information returns the 
original due date of which (with regard 
to extensions) is after the date that the 
filer receives the TIN. 

(2) Manner of making annual solicita-
tion if notified pursuant to section 6721. A 
filer that has been notified of an incor-
rect TIN by a penalty notice or other 
notification pursuant to section 6721 
may satisfy the solicitation require-
ment of this paragraph (f) either by 
mail, in the manner set forth in para-
graph (e)(2)(i) of this section; by tele-
phone, in the manner set forth in para-
graph (e)(2)(ii) of this section; or by re-
questing the TIN in person. 

(3) Coordination with solicitations 
under section 3406(a)(1)(b). (i) A filer 
that has been notified of an incorrect 
TIN pursuant to section 3406(a)(1)(B) 
(except filers to which § 31.3406(d)- 
5(b)(4)(i)(A) of this chapter applies) will 
satisfy the solicitation requirement of 
this paragraph (f) only if it makes a so-
licitation in the manner and within the 
time period required under § 31.3406(d)- 

5(d)(2)(i) or (g)(1)(ii) of this chapter, 
whichever applies. 

(ii) A filer that has been notified of 
an incorrect TIN by a notice pursuant 
to section 6721 (except filers to which 
§ 31.3406(d)-5(b)(4)(i)(A) of this chapter 
applies) is not required to make the an-
nual solicitation of this paragraph (f) 
if— 

(A) The filer has received an effective 
notice pursuant to section 3406(a)(1)(B) 
with respect to the same payee, either 
during the same calendar year or for 
information returns filed for the same 
year; and 

(B) The filer makes a solicitation in 
the manner and within the time period 
required under § 31.3406(d)-5(d)(2)(i) or 
(g)(1)(ii) of this chapter, whichever ap-
plies, before the filer is required to 
make the annual solicitation of this 
paragraph (f). 

(iii) A filer that has been notified of 
an incorrect TIN by a notice pursuant 
to section 6721 with respect to a fidu-
ciary or nominee account to which 
§ 31.3406(d)-5(b)(4)(i)(A) of this chapter 
applies is required to make the annual 
solicitation of this paragraph (f). 

(4) Failures to which a solicitation re-
lates. The initial solicitation relates to 
failures on returns filed for the year an 
account is opened and for any suc-
ceeding year that precedes the year in 
which the filer receives a notification 
of an incorrect TIN. The first and sec-
ond annual solicitations relate to fail-
ures on returns filed for the year in 
which a notification of an incorrect 
TIN is received. The second solicita-
tion also relates to failures on returns 
filed for succeeding calendar years. 

(5) Exceptions and limitations. (i) The 
solicitation requirements under this 
paragraph (f) do not apply to the ex-
tent that an information reporting pro-
vision under which a return, as defined 
in paragraph (g) of § 301.6721–1, is filed 
provides specific requirements relating 
to the manner or the time period in 
which a TIN must be solicited. In that 
event, the requirements of this para-
graph (f) will be satisfied only if the 
filer complies with the manner and 
time period requirement under the spe-
cific information reporting provisions 
and this paragraph (f), to the extent 
applicable. 
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(ii) An annual solicitation is not re-
quired to be made for a year under this 
paragraph (f) with respect to an ac-
count if no payments are made to the 
account for such year or if no return as 
defined in paragraph (g) of § 301.6721–1 is 
required to be filed for the account for 
such year. 

(iii) If a filer fails to make one (or 
more) of the required solicitations 
under paragraph (f)(1) (i), (ii), and (iii) 
of this section, the filer may satisfy 
the requirements of this section by: 

(A) Making two consecutive annual 
solicitations in subsequent years 
(‘‘make-up solicitations’’), and 

(B) Satisfying paragraph (f)(1)(iv) of 
this section. 

For example, a filer who has made 
none of the required solicitations may 
satisfy the requirements of this section 
by making two consecutive solicita-
tions. In determining whether a filer 
has made two consecutive solicita-
tions, years to which paragraph 
(f)(5)(ii) of this section applies are dis-
regarded. If a filer fails to make the 
initial solicitation under paragraph 
(f)(1)(i) of this section, the make-up so-
licitations described in this paragraph 
(f)(5)(iii) may be made in the years in 
which the first and second annual so-
licitations are required to be made; 
however, the penalty will apply with 
respect to the year in which the filer 
failed to make the initial solicitation. 
The penalty will apply to failures in 
years in which a required solicitation 
is not made and to failures with re-
spect to all subsequent years until the 
filer conducts its make-up solicita-
tions. The penalty will not apply with 
respect to the year in which the first 
make-up solicitation is made (unless it 
is also the year in which the filer fails 
to make the initial solicitation) if the 
second make-up solicitation is made in 
the following year. 

(iv) A financial institution is not re-
quired to make an annual solicitation 
by mail on accounts with ‘‘stop-mail’’ 
or ‘‘hold-mail’’ instructions, provided 
the filer furnishes the solicitation ma-
terial to the payee in the same manner 
as it furnishes other mail. 

(v) A filer is not required to make an-
nual solicitations by mail on accounts 
with respect to which the filer has an 
undeliverable address, i.e., where other 

mailings to that address have been re-
turned to the filer because the address 
was incorrect and no new address has 
been provided to the filer. 

(vi) In general, except as provided in 
paragraph (f)(5) (i) and (iii) of this sec-
tion, no more than two annual solicita-
tions are required under this paragraph 
(f) in order for a filer to establish rea-
sonable cause. However, a filer who 
complies with this paragraph (f) during 
a calendar year after receiving a notice 
under section 6721 and who later during 
the same calendar year receives a no-
tice pursuant to section 3406 may be re-
quired to undertake additional annual 
mailings in such calendar year pursu-
ant to section 3406(a)(1)(B) in order to 
satisfy the annual solicitation require-
ment in paragraph (f)(3) of this section. 

(vii) In the case of information re-
turns required to be filed, and informa-
tion statements required to be fur-
nished, after December 31, 2005, the 
filer— 

(A) Satisfies the solicitation require-
ment of paragraph (f)(1)(i) of this sec-
tion with respect to a payment made 
through a QPCA if the filer relies in 
good faith on the QPCA to solicit, 
record, validate, and furnish the pay-
ee’s TIN; and 

(B) Satisfies the solicitation require-
ment of paragraph (f)(1)(ii) or (iii) of 
this section, whichever is applicable, 
with respect to such a payment if, after 
the date the filer is notified that the 
account of the payee contains an incor-
rect TIN and on or before the date by 
which the applicable requirement must 
be satisfied, the filer solicits the pay-
ee’s correct TIN in a manner that sat-
isfies the applicable requirement or re-
ceives from the QPCA a TIN that the 
filer believes in good faith to be the 
payee’s correct TIN. 

(g) Due diligence safe harbor—(1) In 
general. A filer may establish reason-
able cause with respect to a failure re-
lating to an information reporting re-
quirement as described in paragraph (j) 
of this section if the filer exercises due 
diligence with respect to failures de-
scribed in sections 6721 through 6723. 

(2) Special rules relating to TINs. The 
following questions and answers pro-
vide guidance on the exercise of due 
diligence for an exception to a penalty 
under sections 6721 through 6723 for a 
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failure to provide a correct TIN on any 
information return (as defined in 
§ 301.6721–1(g)), payee statement (as de-
fined in § 301.6722–1(d)), document (as 
described in § 301.6723–1(a)(4)), or the 
failure merely to provide a TIN as de-
scribed in § 301.6723–1(a)(4)(ii). 

GENERAL RULE 

Q-1. Is a payor subject to a penalty 
for a failure to provide a correct TIN 
on an information return with respect 
to a reportable interest or dividend 
payment if the payee has certified, 
under penalties of perjury, that the 
TIN furnished to the payor is the pay-
ee’s correct number, the payor pro-
vided that number on an information 
return, and the number is later deter-
mined not to be the payee’s correct 
number? 

A-1. A payor is not subject to a pen-
alty for failure to provide the payee’s 
correct TIN on an information return, 
if the payee has certified, under pen-
alties of perjury, that the TIN provided 
to the payor was his correct number, 
and the payor included such number on 
the information return before being no-
tified by the Internal Revenue Service 
(IRS) (or a broker) that the number is 
incorrect. 

DUE DILIGENCE DEFINED FOR ACCOUNTS 
OPENED AND INSTRUMENTS ACQUIRED 
AFTER DECEMBER 31, 1983 

Q-2. In order for a payor of a report-
able interest or dividend payment 
(other than in a window transaction) to 
be considered to have exercised due 
diligence in furnishing the correct TIN 
of a payee with respect to an account 
opened or an instrument acquired after 
December 31, 1983, what actions must 
the payor take? 

A-2. (1) In general, the payor of an ac-
count or instrument that is not a pre- 
1984 account nor a window transaction 
must use a TIN provided by the payee 
under penalties of perjury on informa-
tion returns filed with the IRS to sat-
isfy the due diligence requirement. 
Therefore, if a payor permits a payee 
to open an account without obtaining 
the payee’s TIN under penalties of per-
jury and files an information return 
with the IRS with a missing or an in-
correct TIN, the payor will be liable for 
the $50 penalty for the year with re-

spect to which such information return 
is filed. However, in its administrative 
discretion, the IRS will not enforce the 
penalty with respect to a calendar year 
if the certified TIN is obtained after 
the account is opened and before De-
cember 31 of such year, provided that 
the payor exercises due diligence in 
processing such number, i.e., the payor 
uses the same care in processing the 
TIN provided by the payee that a rea-
sonably prudent payor would use in the 
course of the payor’s business in han-
dling account information such as ac-
count numbers and balances. 

(2) Once notified by the IRS (or a 
broker) that a number is incorrect, a 
payor is liable for the penalty for all 
prior years in which an information re-
turn was filed with that particular in-
correct number if the payor has not ex-
ercised due diligence with respect to 
such years. A pre-existing certified TIN 
does not constitute an exercise of due 
diligence after the IRS or a broker no-
tifies the payor that the number is in-
correct unless the payor undertakes 
the actions described in § 31.3406(d)– 
5(d)(2)(i) of this chapter with respect to 
accounts receiving reportable pay-
ments described in section 3406(b)(1) 
and reported on information returns 
described in sections 6724(d)(1)(A) (i) 
through (iv). 

Q-3. Is a payor as described in A-2 lia-
ble for the penalty if the payor ob-
tained a certified TIN from a payee but 
inadvertently processed the name or 
number incorrectly on the information 
return? 

A-3. Yes. The payor is liable for the 
penalty unless the payor exercised that 
degree of care in processing the TIN 
and name and in furnishing it on the 
information return that a reasonably 
prudent payor would use in the course 
of the payor’s business in handling ac-
count information, such as account 
numbers and account balances. 

SPECIAL RULES 

Q-4. With respect to an instrument 
transferred without the assistance of a 
broker, is a payor liable for the penalty 
for filing an information return with a 
missing or an incorrect TIN if the 
payor records on its books a transfer of 
a readily tradable instrument in a 
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transaction in which the payor was not 
a party? 

A-4. Generally, a payor as described 
in Q-4 will be considered to have exer-
cised due diligence with respect to a 
readily tradable instrument that is not 
part of a pre-1984 account with the 
payor if the payor records on its books 
a transfer in which the payor was not a 
party. This exception applies until the 
calendar year in which the payor re-
ceives a certified TIN from the payee. 

Q-5. Is the payor described in A-4 re-
quired to solicit the TIN of a payee of 
an account with a missing TIN in order 
to be considered as having exercised 
due diligence in a subsequent calendar 
year? 

A-5. There is no requirement on the 
payor to solicit the TIN in order to be 
considered to have exercised due dili-
gence in a subsequent calendar year 
under the rule set forth in A-4. 

Q-6. Is a payor as described in Q-4 
considered to have exercised due dili-
gence if the payee provides a TIN to 
the payor (whether or not certified), 
the payor uses that number on the in-
formation return filed for the payee, 
and the number is later determined to 
be incorrect? 

A-6. A payor as described in Q-4 who 
records on its books a transfer in which 
it was not a party is considered to have 
exercised due diligence under the rule 
set forth in A-4 where the transfer is 
accompanied with a TIN provided that 
the payor uses the same care in proc-
essing the TIN provided by a payee 
that a reasonably prudent payor would 
use in the course of the payor’s busi-
ness in handling account information, 
such as account numbers and account 
balances. Thus, a payor will not be lia-
ble for the penalty if the payor uses the 
TIN provided by the payee on informa-
tion returns that it files, even if the 
TIN provided by the payee is later de-
termined to be incorrect. However, a 
payor will not be considered as having 
exercised due diligence under A-4 after 
the IRS or a broker notifies the payor 
that the number is incorrect unless the 
payor undertakes the required addi-
tional actions described in the second 
paragraph of A-2. 

Q-7. Is a payor liable for a penalty for 
filing an information return with a 
missing or an incorrect TIN with re-

spect to a post-1983 account or instru-
ment if the payor could have met the 
due diligence requirements but for the 
fact that the payor incurred an undue 
hardship? 

A-7. A payor of a post-1983 account or 
instrument is not liable for a penalty 
under section 6721(a) for filing an infor-
mation return with a missing or an in-
correct TIN if the IRS determines that 
the payor could have satisfied the due 
diligence requirements but for the fact 
that the payor incurred an undue hard-
ship. An undue hardship is an extraor-
dinary or unexpected event such as the 
destruction of records or place of busi-
ness of the payor by fire or other cas-
ualty (or the place of business of the 
payor’s agent who under a pre-existing 
written contract had agreed to fulfill 
the payor’s due diligence obligations 
with respect to the account subject to 
the penalty and there was no means for 
the obligations to be performed by an-
other agent or the payor). Undue hard-
ship will also be found to exist if the 
payor could have met the due diligence 
requirements only by incurring an ex-
traordinary cost. 

Q-8. How does a payor obtain a deter-
mination from the IRS that the payor 
has met the undue hardship exception 
to the penalty under section 6721(a) for 
the failure to include the correct TIN 
on an information return for the year 
with respect to which the payor is sub-
ject to the penalty? 

A-8. A determination of undue hard-
ship may be established only by sub-
mitting a written statement to the IRS 
signed under penalties of perjury that 
sets forth all the facts and cir-
cumstances that make an affirmative 
showing that the payor could have sat-
isfied the due diligence requirements 
but for the occurrence of an undue 
hardship. Thus, the statement must de-
scribe the undue hardship and make an 
affirmative showing that the payor ei-
ther was in the process of exercising or 
stood ready to exercise due diligence 
when the undue hardship occurred. A 
payor may request an undue hardship 
determination from the district direc-
tor or the director of the Internal Rev-
enue Service Center where the payor is 
required to remit the penalty under 
section 6721(a). 
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Q-9. Is a pre-1984 account or instru-
ment of a payor that is exchanged for 
an account or instrument of another 
payor as a result of a merger of the 
other payor or acquisition of the ac-
counts or instruments of such payor 
transformed into a post-1983 account or 
instrument if the merger or acquisition 
occurs after December 31, 1983? 

A-9. No. A pre-1984 account or instru-
ment that is exchanged for another ac-
count or instrument pursuant to a 
statutory merger or the acquisition of 
accounts or instruments is not trans-
formed into a post-1983 account or in-
strument because the exchange occurs 
without the participation of the payee. 

Q-10. May the acquiring taxpayer de-
scribed in A-9 rely upon the business 
records and past procedures of the 
merged payor or the payor whose ac-
counts or instruments were acquired in 
order to establish that due diligence 
has been exercised on the acquired pre- 
1984 and post-1983 accounts or instru-
ments? 

A-10. Yes. The acquiring payor may 
rely upon the business records and past 
procedures of the merged payor or of 
the payor whose accounts or instru-
ments were acquired in order to estab-
lish due diligence to avoid the penalty 
under section 6721(a) with respect to in-
formation returns that have been or 
will be filed. 

Q-11. To what extent may a payor 
rely on the due diligence rules set forth 
in §§ 35a.9999–1, 35a.9999–2, and 35a.9999– 
3 of this chapter in effect prior to Jan-
uary 1, 2001 (see §§ 35a.9999–1, 35a.9999–2, 
and 35a.9999–3 as contained in 26 CFR 
part 35a, revised April 1, 1999). 

A-11. A payor may rely on the due 
diligence rules set forth in §§ 35a.9999–1, 
35a.9999–2, and 35a.9999–3 of this chapter 
in effect prior to January 1, 2001 (see 
§§ 35a.9999–1, 35a.9999–2, and 35a.9999–3 as 
contained in 26 CFR part 35a, revised 
April 1, 1999) solely for the definitions 
of terms or phrases used in this para-
graph (g)(2). 

(3) Effective dates. This paragraph (g) 
is effective for information returns (as 
defined in section 6724(d)(1)) required to 
be filed, payee statements (as defined 
in section 6724(d)(2)) required to be fur-
nished, and specified information (as 
described in section 6724(d)(3)) required 
to be reported after December 31, 2000. 

See § 301.6724–1(g) in effect prior to Jan-
uary 1, 2001 (see § 301. 6724–1(g) as con-
tained in 26 CFR part 301, revised April 
1, 1999) for substantially similar rules 
applicable prior to January 1, 2001. 

(h) Transitional rules for information 
returns required to be filed (or payee 
statements required to be furnished) after 
December 31, 1989 (without regard to ex-
tensions), and on or before April 22, 
1991—(1) In general. With respect to in-
formation returns required to be filed 
(or payee statements required to be 
furnished) after December 31, 1989 
(without regard to extensions), and on 
or before April 22, 1991, a filer will be 
deemed to have satisfied reasonable 
cause if, with respect to the failure, the 
filer would have satisfied reasonable 
cause under sections 6721, 6722, or 6723 
(prior to their amendment by the Om-
nibus Budget Reconciliation Act of 
1989) and the regulations thereunder. 

(2) Special rule on TINs. With respect 
to information returns required to be 
filed after December 31, 1989 (without 
regard to extensions), and on or before 
April 22, 1991, which contain a missing 
or an incorrect TIN, a filer will be 
deemed to have satisfied reasonable 
cause if, at the time the account was 
opened, the filer— 

(i) Exercised due diligence or fulfilled 
the requirements of Q/A-56 of § 35a.9999– 
1 of this chapter, as in effect on Decem-
ber 31, 1989, as provided under section 
6676(b) (prior to its repeal by the Omni-
bus Budget Reconciliation Act of 1989), 

(ii) Requested the TIN according to 
the regulations under the section re-
quiring the filing of the information 
return, but if none, under section 6109, 
or 

(iii) Would have satisfied reasonable 
cause under section 6676(a) (prior to its 
repeal by the Omnibus Budget Rec-
onciliation Act of 1989). 

(i) [Reserved] 
(j) Failures to which this section re-

lates. For purposes of this section, a 
failure relating to an information re-
porting requirement means— 

(1) A failure described under 
§ 301.6721–1(a)(2) relating to the failure 
to file timely correct information re-
turns as defined in section 6724(d)(1), 

(2) A failure described under 
§ 301.6722–1(a)(2) relating to the failure 
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to furnish timely a correct payee state-
ment as defined in section 6724(d)(2), 
and 

(3) A failure described under 
§ 301.6723–1(a)(2) relating to the failure 
to timely comply with and to include 
correct specified information as de-
fined in section 6724(d)(3). 

(k) Examples. The provisions of this 
section may be illustrated by the fol-
lowing examples: 

Example 1. (i) On August 1, 1991, Individual 
A, an independent contractor, establishes a 
relationship (‘‘an account’’) with Institution 
L, which pays A amounts reportable under 
section 6041. When A opens the account L re-
quests that A supply his TIN on the account 
creation document. A fails to provide his 
TIN. On October 1, 1991, L mails a solicita-
tion for A’s TIN that satisfies the require-
ment of paragraph (e)(1)(ii) of this section. A 
does not provide a TIN to L during 1991. L 
timely files an information return subject to 
section 6721, that does not contain A’s TIN, 
for payments made during the 1991 calendar 
year with respect to A’s account. A penalty 
is imposed on L pursuant to paragraph (a)(2) 
of § 301.6721–1 for L’s failure to file a correct 
information return because A’s TIN was not 
shown on the return. The penalty will be 
waived, however, if L establishes that the 
failure was due to reasonable cause as de-
fined in this section. 

(ii) To establish reasonable cause under 
this section, L must satisfy both paragraphs 
(c)(6) and (d) of this section. The criteria for 
obtaining a waiver under these paragraphs 
are as follows: 

(A) L acted in a responsible manner in at-
tempting to satisfy the information report-
ing requirement as described in paragraph 
(d) of this section, and 

(B) L demonstrates that the failure arose 
from events beyond L’s control, as described 
in paragraph (c)(6) of this section. 

(iii) Pursuant to paragraph (d)(2) of this 
section, L may demonstrate that it acted in 
a responsible manner only by complying 
with paragraph (e) of this section. Paragraph 
(e) of this section requires a filer to request 
a TIN at the time the account is opened (the 
initial solicitation) and, if the filer does not 
receive the TIN at that time, to solicit the 
TIN on or before December 31 of the year the 
account is opened (for accounts opened be-
fore December) or January 31 of the fol-
lowing year (for accounts in the preceding 
December) (the annual solicitation). Because 
L has performed these solicitations within 
the time and in the manner prescribed by 
paragraph (e) of this section, L has acted in 
a responsible manner as described in para-
graph (d) of this section. L satisfies para-
graph (c)(6) of this section because under the 
facts, L can show that the failure was caused 

by A’s failure to provide a TIN, an event be-
yond L’s control. As a result, L has estab-
lished reasonable cause under paragraph 
(a)(2) of this section. Therefore, the penalty 
imposed under paragraph (a)(2) of § 301.6721–1 
for the failure on the 1991 information return 
is waived. See section 3406(a)(1)(A) which re-
quires L to impose backup withholding on 
reportable payments to A if L has not re-
ceived A’s TIN. 

Example 2. (i) On August 1, 1991, Individual 
B opens an account with Bank M, which pays 
B interest reportable under section 6049. 
When B opens the account, M requests that 
B supply his TIN on the account creation 
document. B provides his TIN to M. On Feb-
ruary 28, 1992, M includes the TIM that B 
provided on the Form 1099–INT for the 1991 
calendar year. In October 1992 the Internal 
Revenue Service, pursuant to section 
3406(a)(1)(B), notifies M that the 1991 return 
filed for B contains an incorrect TIN. In 
April 1993 a penalty is imposed on M pursu-
ant to paragraph (a)(2) of § 301.6721–1 for M’s 
failure to file a correct information return 
for the 1991 calendar year, i.e., the return did 
not contain B’s correct TIN. The penalty will 
be waived, however, if M establishes that the 
failure was due to reasonable cause as de-
fined in this section. 

(ii) To establish reasonable cause under 
this section, M must satisfy the criteria in 
both paragraphs (c)(6) and (d) of this section. 
Pursuant to paragraph (d)(2) of this section, 
M can demonstrate that it acted in a respon-
sible manner only if M complies with para-
graph (f) of this section. Paragraph (f) of this 
section requires a filer to request a TIN at 
the time the account is opened, an initial so-
licitation. Under paragraph (f)(4) of this sec-
tion the initial solicitation relates to fail-
ures on returns filed for the year an account 
is opened. Because M performed the initial 
solicitation in 1991 in the time and manner 
prescribed in paragraph (f)(1)(i) of this sec-
tion and reflected the TIM received from B 
on the 1991 return as required by paragraph 
(f)(1)(iv) of this section, M has acted in a re-
sponsible manner as described in paragraph 
(d) of this section. M satisfies paragraph 
(c)(6) of this section because, under the facts, 
M can show that the failure was caused by 
B’s failure to provide a correct TIN, an event 
beyond M’s control. As a result, M has estab-
lished reasonable cause under paragraph 
(a)(2) of this section. Therefore, the penalty 
imposed under paragraph (a)(2) of § 301.6721–1 
for the failure on the 1991 information return 
is waived. See section 3406(a)(1)(B) which re-
quires M to impose backup withholding on 
reportable payments to B if M has not re-
ceived B’s correct TIN. 

Example 3. (i) Table. 

VerDate Mar<15>2010 09:58 May 29, 2013 Jkt 229104 PO 00000 Frm 00513 Fmt 8010 Sfmt 8010 Y:\SGML\229104.XXX 229104er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



504 

26 CFR Ch. I (4–1–13 Edition) § 301.6724–1 

1991 2/92 10/92 2/93 

Account 
opened (so-
licits TIN).

1991 return B-notice w/ 
respect to 
1991 re-
turn.

1992 return 
filed. 

4/93 10/93 2/94 4/94 

6721 penalty 
notice for 
1991 return.

B-notice w/ 
respect to 
1992 return.

1993 return 
filed.

6721 penalty 
notice for 
1992 re-
turn. 

(ii) The facts are the same as in Example 2. 
Under § 31.3406(d)–5(d)(2)(i) of this chapter 
and paragraph (f)(3) of this section, within 15 
days of the October 1992 notification of the 
incorrect TIN from the Internal Revenue 
Service, M solicits the correct TIN from B. B 
fails to respond. M timely files the return for 
1992 with respect to the account setting forth 
B’s incorrect TIN. In October 1993 the Inter-
nal Revenue Service notifies M pursuant to 
section 3406(a)(1)(B) that the 1992 return con-
tains an incorrect TIN. In April 1994, a pen-
alty is imposed on M pursuant to paragraph 
(a)(1)(2) of § 301.6721–1 for M’s failure to in-
clude B’s correct TIN on the return for 1992. 
The penalty will be waived, if M establishes 
that the failure was due to reasonable cause 
as defined in this section. 

(iii) M must satisfy the reasonable cause 
criteria in paragraphs (c)(6) and (d) of this 
section. M may demonstrate that it acted in 
a responsible manner as required under para-
graph (d) of this section only by complying 
with paragraph (f) of this section. Paragraph 
(f) of this section requires a filer to make an 
initial solicitation for a TIN when an ac-
count is opened. Further, a filer must make 
an annual solicitation for a TIN by mail 
within 15 business days after the date that 
the Internal Revenue Service notifies the 
filer of an incorrect TIN pursuant to section 
3406(a)(1)(B). M made the initial solicitation 
for the TIN in 1991 and, after being notified 
of the incorrect TIN in October 1992, the first 
annual solicitation within the time and man-
ner prescribed by section 31.3406(d)–5(d)(2)(i) 
of this chapter and paragraph (f) (1)(ii) and 
(2) of this section. M acted in a responsible 
manner. M satisfies paragraph (c)(6) of this 
section because, under the facts, M can show 
that the failure was caused by B’s failure to 
provide his correct TIN, an event beyond M’s 
control. As a result M has established rea-
sonable cause under paragraph (a)(2) of this 
section. Therefore, the penalty imposed 
under paragraph (a)(2) of § 301.6721–1 for the 
failure on the 1992 return is waived due to 
reasonable cause. 

Example 4. (i) Table. 

1991 2/92 10/92 2/93 

Account 
opened (so-
licits TIN).

1991 return 
filed.

B-notice w/ 
respect to 
1991 re-
turn.

1992 return 
filed. 

4/93 10/93 2/94 4/94 

6721 penalty 
notice for 
1991 return.

B-notice w/ 
respect to 
1992 return.

1993 return 
filed.

6721 penalty 
notice for 
1992 re-
turn. 

(ii) The facts are the same as in Example 3. 
M timely solicits B’s TIN in October 1993, 
which B fails to provide. M files the return 
for 1993 with the incorrect TIN. In April 1995 
the Internal Revenue Service informs M that 
the 1993 return contains an incorrect TIN. M 
does not solicit a TIN from B in 1994 and files 
a return for 1994 with B’s incorrect TIN. M 
seeks a waiver of the penalty under para-
graph (a)(2) of § 301.6721–1 for reasonable 
cause. M must satisfy the reasonable cause 
criteria in paragraphs (c)(6) and (d) of this 
section. Because M made the initial and two 
annual solicitations as required by para-
graph (f) of this section, M has demonstrated 
that it acted in a responsible manner and is 
not required to solicit B’s TIN in 1994. See 
paragraph (f)(5)(iv) of this section. M satis-
fies paragraph (c)(6) of this section because, 
under the facts, M can show that the failure 
was caused by B’s failure to provide his cor-
rect TIN, an event beyond M’s control. 
Therefore, M has established reasonable 
cause under paragraph (a)(2) of this section. 

Example 5. In 1992, Mortgage Finance Com-
pany N lends money to C to purchase prop-
erty in a transaction subject to reporting 
under section 6050H and to section 6721. As 
part of the transaction, C gives N a promis-
sory note providing for repayment of prin-
cipal and the payment of interest. At the 
time C incurs the obligation N requests C’s 
TIN, as required under § 1.6050H–2(f) of this 
chapter. C fails to provide the TIN as re-
quired by § 1.6050H–2(f) of this chapter. N 
sends solicitations by mail in 1992 and 1993 
for the missing TIN, which C fails to provide. 
However, for 1994 M fails to send the solicita-
tion required by § 1.6050H–2(f) of this chapter. 
N files returns for the 1992, 1993, and 1994 cal-
endar years pursuant to section 6050H with-
out C’s TIN. Although N made the initial and 
the first annual solicitations in 1992 and the 
second annual solicitation in 1993, N did not 
solicit the TIN in 1994 as required under sec-
tion 6050H, which requires continued annual 
solicitations until the TIN is obtained. 
Therefore, under paragraph (e)(1)(vi)(A) of 
this section the penalty imposed under para-
graph (a) of § 301.6721–1 for the 1994 informa-
tion return is not waived. 

Example 6. (i) Table. 
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10/91 2/92 10/92 2/93 

Account 
opened. 
(solicits 
TIN).

1991 return 
filed.

B-notice w/ 
respect to 
1991 return.

1992 return 
filed. 

4/93 10/93 02/94 4/94 

6721 penalty 
notice.

B-notice w/ 
respect to 
1992 return.

1993 return 
filed.

6721 penalty 
notice for 
1992 re-
turn. 

(ii) On October 1, 1991, Individual E opens 
an account with Institution R, which pays E 
amounts reportable under section 6049. When 
E opens the account, R requests that E sup-
ply his TIN on an account creation docu-
ment, which E does. Pursuant to paragraph 
(f)(1)(iv) of this section, R uses the TIN fur-
nished by E on the information return filed 
for the 1991 calendar year. In October 1992 
the Internal Revenue Service notifies R pur-
suant to section 3406(a)(1)(B) that the infor-
mation return filed for E for the 1991 cal-
endar year contained an incorrect TIN. At 
the time R receives this notification, E’s ac-
count contains the incorrect TIN. On Decem-
ber 31, 1992, R telephones E pursuant to para-
graphs (f)(2) and (e)(2)(ii) of this section and 
receives different TIN information from E. R 
uses this information on the return that it 
files timely for E for the 1992 calendar year, 
i.e., in February 1993. 

(iii) In April 1993, the Internal Revenue 
Service notifies R pursuant to paragraph 
(a)(2) of § 301.6721–1 that the information re-
turn filed for the 1991 calendar year contains 
an incorrect TIN. The penalty will be 
waived, however, if R establishes the failure 
was due to reasonable cause as defined in 
this section. 

(iv) To establish reasonable cause under 
this section, R must satisfy the criteria in 
both paragraphs (c)(6) and (d)(2) of this sec-
tion. Pursuant to paragraph (d)(2) of this sec-
tion, R can demonstrate that it acted in a re-
sponsible manner only if it complies with 
paragraph (f) of this section. R solicited E’s 
TIN at the time the account was opened (ini-
tial solicitation). Under paragraphs (d)(2) 
and (f)(4) of this section, the initial solicita-
tion relates to failures on returns filed for 
the year in which an account is opened (i.e., 
1991) and for subsequent years until the cal-
endar year in which the filer receivers a no-
tification of an incorrect TIN pursuant to 
section 3406. Because E failed to provide the 
correct TIN upon request, the failure arose 
from events beyond R’s control as described 
in paragraph (c)(6) of this section. Therefore, 
the penalty with respect to the failure on the 
1991 calendar year information return is 
waived due to reasonable cause. 

Example 7. (i) The facts are the same as in 
Example 6. In April 1994 the Internal Revenue 
Service notifies R pursuant to paragraph 

(a)(2) of § 301.6721–1 that the information re-
turn filed for the 1992 calendar year for E 
contained an incorrect TIN. 

(ii) To establish reasonable cause for the 
failure under this section, R must satisfy the 
criteria in both paragraphs (c)(6) and (d)(2) of 
this section. Pursuant to paragraph (d)(2) of 
this section R may establish that it acted in 
a responsible manner only by complying 
with paragraph (f) of this section. Pursuant 
to paragraph (f)(1)(ii) of this section, R must 
make an annual solicitation after being noti-
fied of an incorrect TIN if the payee’s ac-
count contains the incorrect TIN at the time 
of the notification. Paragraph (f)(3) of this 
section provides that if the filer is notified 
pursuant to section 3406(a)(1)(B) the time and 
manner of making an annual solicitation is 
that required under § 31.3406(d)–5(g)(1)(ii) of 
this chapter. Section 31.3406(d)–5(g)(1)(ii) of 
this chapter requires R to notify E by mail 
within 15 business days after the date of the 
notice from the Internal Revenue Service, 
which R failed to do. As a result, R has failed 
to act in a responsible manner with respect 
to the failure on the 1992 information return, 
and the penalty will not be waived due to 
reasonable cause. 

(l) [Reserved] 
(m) Procedure for seeking a waiver. In 

seeking an administrative determina-
tion that the failure was due to reason-
able cause and not willful neglect, the 
filer must submit a written statement 
to the district director or the director 
of the Internal Revenue Service Center 
where the returns, as defined in section 
6724(d), are required to be filed. The 
statement must— 

(1) State the specific provision under 
which the waiver is being requested, 
i.e., paragraph (b) or under paragraph 
(c) (2) through (6), 

(2) Set forth all the facts alleged as 
the basis for reasonable cause, 

(3) Contain the signature of the per-
son required to file the return, and 

(4) Contain a declaration that it is 
made under penalties of perjury. See 
§ 1.6061–1 of the Income Tax Regula-
tions for the rules on the signing of re-
turns. 

(n) Manner of payment. The penalty 
due under sections 6721 through 6723 
shall be paid upon notice and demand 
by Internal Revenue Service, and in 
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the same manner as a tax liability is 
paid. 

[T.D. 8386, 56 FR 67182, Dec. 30, 1991, and 
amended by T.D. 8409, 57 FR 13035, Apr. 15, 
1992; T.D. 8734, 62 FR 53496, Oct. 14, 1997; T.D. 
8804, 63 FR 72189, Dec. 31, 1998; T.D. 8856, 64 
FR 73413, Dec. 30, 1999; T.D. 9055, 68 FR 22595, 
Apr. 29, 2003; T.D. 9136, 69 FR 41943, July 13, 
2004] 

REGULATIONS APPLICABLE TO INFORMA-
TION RETURNS AND PAYEE STATE-
MENTS THE DUE DATE FOR WHICH 
(WITHOUT REGARD TO EXTENSIONS) IS 
AFTER DECEMBER 31, 1986, AND BE-
FORE JANUARY 1, 1990 

§ 301.6723–1A Failure to include cor-
rect information. 

(a) General rule. If any person files an 
information return (as defined in sec-
tion 6724(d)(1)) or furnishes a payee 
statement (as defined in section 
6724(d)(2)) the due date for which, de-
termined without regard to extensions, 
is after December 31, 1986, and before 
January 1, 1990, and such person fails 
to include all of the information re-
quired to be shown on such return or 
statement or includes incorrect infor-
mation, such person will be considered 
to have failed to include correct infor-
mation. For this purpose, information 
required to be shown on a return or 
statement is the information required 
by the applicable information report-
ing statute or by any administrative 
pronouncement issued thereunder 
(such as a regulation, revenue ruling, 
revenue procedure, or information re-
porting form). Except as otherwise pro-
vided in this section, any person who 
fails to include correct information 
shall pay $5 for each return or state-
ment with respect to which such fail-
ure occurs; however, the total amount 
imposed on any person for all such fail-
ures during any calendar year shall not 
exceed $20,000. See paragraph (e) of this 
section regarding the higher penalties 
for intentional disregard of the correct 
information reporting requirement and 
for interest and dividend returns and 
statements. 

(b) Exception for inconsequential omis-
sions and inaccuracies—(1) Exception. 
The penalty imposed by paragraph (a) 
of this section will not be assessed for 
any failure to include correct informa-
tion on an information return if the 

failure does not prevent or hinder the 
Internal Revenue Service from proc-
essing the return or from correlating 
the information required to be shown 
on the return with the information 
shown on the payee’s tax return. Simi-
larly, the penalty imposed by para-
graph (a) of this section will not be as-
sessed for any failure to include correct 
information on a payee statement if 
the failure cannot reasonably be ex-
pected to prevent or hinder the payee 
from timely receiving correct informa-
tion and reporting it on his or her tax 
return. 

(2) Examples. The provisions of this 
paragraph (b) may be illustrated by the 
following examples: 

Example 1. A payor files a form 1099–MISC 
(relating to miscellaneous income) with the 
Internal Revenue Service and furnishes a 
corresponding statement to the payee. Both 
the form 1099–MISC and the payee statement 
are complete and correct, except that the 
word ‘‘Street’’ is misspelled in the payee’s 
address. The error does not prevent or hinder 
the Internal Revenue Service from proc-
essing the return or from correlating the in-
formation required to be shown on the re-
turn with the information shown on the pay-
ee’s tax return. In addition, the error cannot 
reasonably be expected to prevent or hinder 
the payee from timely receiving correct in-
formation and reporting it on his or her tax 
return. Therefore, the penalty imposed by 
paragraph (a) of this section will not be as-
sessed. 

Example 2. Assume the same facts as in Ex-
ample 1, except that the only error on the 
form 1099–MISC and the payee statement is 
that the payee’s first name, ‘‘William,’’ is 
misspelled as ‘‘Willaim.’’ The penalty im-
posed by paragraph (a) of this section will 
not be assessed, for the reasons set forth in 
Example 1. 

Example 3. Assume the same facts as in Ex-
ample 1, except that the only error on the 
form 1099–MISC and the payee statement is 
that the payee’s street address, 4821 Main 
Street, is incorrectly reported as 8421 Main 
Street. The penalty imposed by paragraph 
(a) of this section will not be assessed with 
respect to the form 1099–MISC if the error 
does not prevent or hinder the Internal Rev-
enue Service from processing the return or 
from correlating the information required to 
be shown on the return with the information 
shown on the payee’s tax return. However, 
the penalty will be assessed with respect to 
the payee statement because the error can 
reasonably be expected to prevent or hinder 
the payee from timely receiving correct in-
formation and reporting it on his or her tax 
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