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or employee (including an officer or 
employee of IRS Office of Chief Coun-
sel) in his or her individual capacity if 
the United States Department of Jus-
tice or the IRS has agreed to represent 
or provide representation to the IRS 
officer or employee, is a party and that 
is directly related to official business 
of the IRS or to any law administered 
by or concerning the IRS, including, 
but not limited to, judicial and admin-
istrative proceedings described in sec-
tion 6103(h)(4) and (l)(4) of the Internal 
Revenue Code. 

(g) An IRS congressional matter is any 
matter before the Congress, or a com-
mittee or subcommittee of the Con-
gress, that is related to the administra-
tion of the internal revenue laws or 
any other laws administered by or con-
cerning the IRS, or to IRS records or 
information. 

(h) A non-IRS matter is any matter 
that is not an IRS matter or an IRS 
congressional matter. 

(i) A testimony authorization is a writ-
ten instruction or oral instruction me-
morialized in writing within a reason-
able period by an authorizing official 
that sets forth the scope of and limita-
tions on proposed testimony and/or dis-
closure of IRS records or information 
issued in response to a request or de-
mand for IRS records or information. A 
testimony authorization may grant or 
deny authorization to testify or dis-
close IRS records or information and 
may make an authorization effective 
only upon the occurrence of a prece-
dent condition, such as the receipt of a 
consent complying with the provisions 
of section 6103(c) of the Internal Rev-
enue Code. To authorize testimony 
means to issue the instruction de-
scribed in this paragraph (i). 

(j) An authorizing official is a person 
with delegated authority to authorize 
testimony and the disclosure of IRS 
records or information. 

[T.D. 9178, 70 FR 7397, Feb. 14, 2005] 

§ 301.9000–2 Considerations in re-
sponding to a request or demand 
for IRS records or information. 

(a) Situations in which disclosure shall 
not be authorized. Authorizing officials 
shall not permit testimony or disclo-
sure of IRS records or information in 
response to requests or demands if tes-

timony or disclosure of IRS records or 
information would— 

(1) Violate a Federal statute includ-
ing, but not limited to, sections 6103 or 
6105 of the Internal Revenue Code 
(Code), the Privacy Act of 1974 (5 U.S.C. 
552a), or a rule of procedure, such as 
the grand jury secrecy rule, Fed. R. 
Crim. P. 6(e); 

(2) Violate a specific Federal regula-
tion, including, but not limited to, 31 
CFR 103.53; 

(3) Reveal classified national security 
information, unless properly declas-
sified; 

(4) Reveal the identity of an inform-
ant; or 

(5) Reveal investigatory records or 
information compiled for law enforce-
ment purposes that would permit inter-
ference with law enforcement pro-
ceedings or would disclose investiga-
tive techniques and procedures, the ef-
fectiveness of which could thereby be 
impaired. 

(b) Assertion of privileges. Any applica-
ble privilege or protection under law 
may be asserted in response to a re-
quest or demand for testimony or dis-
closure of IRS records or information, 
including, but not limited to, the fol-
lowing— 

(1) Attorney-client privilege; 
(2) Attorney work product doctrine; 

and 
(3) Deliberative process (executive) 

privilege. 
(c) Non-IRS matters. If any person 

makes a request or demand for IRS 
records or information in connection 
with a non-IRS matter, authorizing of-
ficials shall take into account the fol-
lowing additional factors in responding 
to the request or demand— 

(1) Whether the requester is a Federal 
agency, or a state or local government 
or agency thereof; 

(2) Whether the demand was issued 
by a Federal or state court, adminis-
trative agency or other authority; 

(3) The potential effect of the case on 
the administration of the internal rev-
enue laws or any other laws adminis-
tered by or concerning the IRS; 

(4) The importance of the legal issues 
presented; 

(5) Whether the IRS records or infor-
mation are available from other 
sources; 
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(6) The IRS’s anticipated commit-
ment of time and anticipated expendi-
ture of funds necessary to comply with 
the request or demand; 

(7) The number of similar requests 
and their cumulative effect on the ex-
penditure of IRS resources; 

(8) Whether the request or demand al-
lows a reasonable time for compliance 
(generally, at least fifteen business 
days); 

(9) Whether the testimony or disclo-
sure is appropriate under the rules of 
procedure governing the case or matter 
in which the request or demand arises; 

(10) Whether the request or demand 
involves expert witness testimony; 

(11) Whether the request or demand is 
for the testimony of an IRS officer, em-
ployee or contractor who is without 
personal knowledge of relevant facts; 

(12) Whether the request or demand is 
for the testimony of a presidential ap-
pointee or senior executive and wheth-
er the testimony of a lower-level offi-
cial would suffice; 

(13) Whether the procedures in 
§ 301.9000–5 have been followed; and 

(14) Any other relevant factors that 
may be brought to the attention of the 
authorizing official. 

[T.D. 9178, 70 FR 7397, Feb. 14, 2005] 

§ 301.9000–3 Testimony authorizations. 
(a) Prohibition on disclosure of IRS 

records or information without testimony 
authorization. Except as provided in 
paragraph (b) of this section, when a 
request or demand for IRS records or 
information is made, no IRS officer, 
employee or contractor shall testify or 
disclose IRS records or information to 
any court, administrative agency or 
other authority, or to the Congress, or 
to a committee or subcommittee of the 
Congress without a testimony author-
ization. However, an IRS officer, em-
ployee or contractor may appear in 
person to advise that he or she is 
awaiting instructions from an author-
izing official with respect to the re-
quest or demand. 

(b) Exceptions. No testimony author-
ization is required in the following cir-
cumstances— 

(1) To respond to a request or demand 
for IRS records or information by the 
attorney or other government rep-

resentative representing the IRS in a 
particular IRS matter; 

(2) To respond solely in writing, 
under the direction of the attorney or 
other government representative, to 
requests and demands in IRS matters, 
including, but not limited to, admis-
sions, document production, and writ-
ten interrogatories to parties; 

(3) To respond to a request or demand 
issued to a former IRS officer, em-
ployee or contractor for expert or opin-
ion testimony if the testimony sought 
from the former IRS officer, employee 
or contractor involves general knowl-
edge (such as information contained in 
published procedures of the IRS or the 
IRS Office of Chief Counsel) gained 
while the former IRS officer, employee 
or contractor was employed or under 
contract with the IRS; or 

(4) If a more specific procedure estab-
lished by the Commissioner governs 
the disclosure of IRS records or infor-
mation. These procedures include, but 
are not limited to, those relating to: 
procedures pursuant to § 601.702(d) of 
this chapter; Freedom of Information 
Act requests pursuant to 5 U.S.C. 552; 
Privacy Act of 1974 requests pursuant 
to 5 U.S.C. 552a; disclosures to state tax 
agencies pursuant to section 6103(d) of 
the Internal Revenue Code (Code); and 
disclosures to the United States De-
partment of Justice pursuant to an ex 
parte order under section 6103(i)(1) of 
the Code. 

(c) Disclosures of IRS records or infor-
mation with or without testimony author-
ization must be permitted under other ap-
plicable law. Any disclosure of IRS 
records or information that is other-
wise permissible under this section 
must not be prohibited under applica-
ble law. For example, in a case in 
which returns and return information 
may be disclosed, the disclosure must 
be authorized under section 6103, even 
if any required testimony authoriza-
tion is obtained. If tax convention in-
formation (as defined under section 
6105) may be disclosed, in deciding 
whether the disclosure is authorized, 
the authorizing official must coordi-
nate the disclosure with the U.S. Com-
petent Authority. 

[T.D. 9178, 70 FR 7397, Feb. 14, 2005] 
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