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(the first unit) and bonds are to be 
issued to finance an additional gener-
ating unit (the second unit), all costs 
for any common facilities paid or in-
curred before the earlier of the issue 
date of bonds to finance the second 
unit or the commencement of construc-
tion of the second unit are allocated to 
the first unit. At the time that bonds 
are issued to finance the second unit 
(or, if earlier, upon commencement of 
construction of that unit), any remain-
ing costs of the common facilities may 
be allocated between the first and sec-
ond units so that in the aggregate the 
allocation is reasonable. 

(4) Transmission and distribution. In 
the case of transmission or distribution 
facilities, project means functionally 
related or contiguous property. Sepa-
rate transmission or distribution facili-
ties are not part of the same project if 
one facility is reasonably expected, on 
the issue date of each issue that fi-
nances the facilities, to be placed in 
service more than 2 years before the 
other. 

(5) Subsequent improvements—(i) In 
general. An improvement to genera-
tion, transmission or distribution fa-
cilities that is not part of the original 
design of those facilities (the original 
project) is not part of the same project 
as the original project if the construc-
tion, reconstruction, or acquisition of 
that improvement commences more 
than 3 years after the original project 
was placed in service and the bonds 
issued to finance that improvement are 
issued more than 3 years after the 
original project was placed in service. 

(ii) Special rule for transmission and 
distribution facilities. An improvement 
to transmission or distribution facili-
ties that is not part of the original de-
sign of that property is not part of the 
same project as the original project if 
the issuer did not reasonably expect 
the need to make that improvement 
when it commenced construction of the 
original project and the construction, 
reconstruction, or acquisition of that 
improvement is mandated by the fed-
eral government or a state regulatory 
authority to accommodate requests for 
wheeling. 

(6) Replacement property. For purposes 
of this section, property that replaces 
existing property of an output facility 

is treated as part of the same project 
as the replaced property unless— 

(i) The need to replace the property 
was not reasonably expected on the 
issue date or the need to replace the 
property occurred more than 3 years 
before the issuer reasonably expected 
(determined on the issue date of the 
bonds financing the property) that it 
would need to replace the property; and 

(ii) The bonds that finance (and refi-
nance) the output facility have a 
weighted average maturity that is not 
greater than 120 percent of the reason-
ably expected economic life of the fa-
cility. 

(c) Example. The application of the 
provisions of this section is illustrated 
by the following example: 

Example. (i) Power Authority K, a political 
subdivision, intends to issue a single issue of 
tax-exempt bonds at par with a stated prin-
cipal amount and sale proceeds of $500 mil-
lion to finance the acquisition of an electric 
generating facility. No portion of the facility 
will be used for a private business use, except 
that L, an investor-owned utility, will pur-
chase 10 percent of the output of the facility 
under a take contract and will pay 10 percent 
of the debt service on the bonds. The non-
qualified amount with respect to the bonds is 
$50 million. 

(ii) The maximum amount of tax-exempt 
bonds that may be issued for the acquisition 
of an interest in the facility in paragraph (i) 
of this Example is $465 million (that is, $450 
million for the 90 percent of the facility that 
is governmentally owned and used plus a 
nonqualified amount of $15 million). 

[T.D. 9016, 67 FR 59763, Sept. 23, 2002] 

§ 1.141–9 Unrelated or dispropor-
tionate use test. 

(a) General rules—(1) Description of 
test. Under section 141(b)(3) (the unre-
lated or disproportionate use test), an 
issue meets the private business tests 
if the amount of private business use 
and private security or payments at-
tributable to unrelated or dispropor-
tionate private business use exceeds 5 
percent of the proceeds of the issue. 
For this purpose, the private business 
use test is applied by taking into ac-
count only use that is not related to 
any government use of proceeds of the 
issue (unrelated use) and use that is re-
lated but disproportionate to any gov-
ernment use of those proceeds (dis-
proportionate use). 
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(2) Application of unrelated or dis-
proportionate use test—(i) Order of appli-
cation. The unrelated or dispropor-
tionate use test is applied by first de-
termining whether a private business 
use is related to a government use. 
Next, private business use that relates 
to a government use is examined to de-
termine whether it is disproportionate 
to that government use. 

(ii) Aggregation of unrelated and dis-
proportionate use. All the unrelated use 
and disproportionate use financed with 
the proceeds of an issue are aggregated 
to determine compliance with the un-
related or disproportionate use test. 
The amount of permissible unrelated 
and disproportionate private business 
use is not reduced by the amount of 
private business use financed with the 
proceeds of an issue that is neither un-
related use nor disproportionate use. 

(iii) Deliberate actions. A deliberate 
action that occurs after the issue date 
does not result in unrelated or dis-
proportionate use if the issue meets 
the conditions of § 1.141–12(a). 

(b) Unrelated use—(1) In general. 
Whether a private business use is re-
lated to a government use financed 
with the proceeds of an issue is deter-
mined on a case-by-case basis, empha-
sizing the operational relationship be-
tween the government use and the pri-
vate business use. In general, a facility 
that is used for a related private busi-
ness use must be located within, or ad-
jacent to, the governmentally used fa-
cility. 

(2) Use for the same purpose as govern-
ment use. Use of a facility by a non-
governmental person for the same pur-
pose as use by a governmental person 
is not treated as unrelated use if the 
government use is not insignificant. 
Similarly, a use of a facility in the 
same manner both for private business 
use that is related use and private busi-
ness use that is unrelated use does not 
result in unrelated use if the related 
use is not insignificant. For example, a 
privately owned pharmacy in a govern-
mentally owned hospital does not ordi-
narily result in unrelated use solely be-
cause the pharmacy also serves individ-
uals not using the hospital. In addi-
tion, use of parking spaces in a garage 
by a nongovernmental person is not 
treated as unrelated use if more than 

an insignificant portion of the parking 
spaces are used for a government use 
(or a private business use that is re-
lated to a government use), even 
though the use by the nongovern-
mental person is not directly related to 
that other use. 

(c) Disproportionate use—(1) Definition 
of disproportionate use. A private busi-
ness use is disproportionate to a re-
lated government use only to the ex-
tent that the amount of proceeds used 
for that private business use exceeds 
the amount of proceeds used for the re-
lated government use. For example, a 
private use of $100 of proceeds that is 
related to a government use of $70 of 
proceeds results in $30 of dispropor-
tionate use. 

(2) Aggregation of related uses. If two 
or more private business uses of the 
proceeds of an issue relate to a single 
government use of those proceeds, 
those private business uses are aggre-
gated to apply the disproportionate use 
test. 

(3) Allocation rule. If a private busi-
ness use relates to more than a single 
use of the proceeds of the issue (for ex-
ample, two or more government uses of 
the proceeds of the issue or a govern-
ment use and a private use), the 
amount of any disproportionate use 
may be determined by— 

(i) Reasonably allocating the pro-
ceeds used for the private business use 
among the related uses; 

(ii) Aggregating government uses 
that are directly related to each other; 
or 

(iii) Allocating the private business 
use to the government use to which it 
is primarily related. 

(d) Maximum use taken into account. 
The determination of the amount of 
unrelated use or disproportionate use 
of a facility is based on the maximum 
amount of reasonably expected govern-
ment use of a facility during the meas-
urement period. Thus, no unrelated use 
or disproportionate use arises solely 
because a facility initially has excess 
capacity that is to be used by a non-
governmental person if the facility will 
be completely used by the issuer during 
the term of the issue for more than an 
insignificant period. 
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(e) Examples. The following examples 
illustrate the application of this sec-
tion: 

Example 1. School and remote cafeteria. 
County X issues bonds with proceeds of $20 
million and uses $18.1 million of the proceeds 
for construction of a new school building and 
$1.9 million of the proceeds for construction 
of a privately operated cafeteria in its ad-
ministrative office building, which is located 
at a remote site. The bonds are secured, in 
part, by the cafeteria. The $1.9 million of 
proceeds is unrelated to the government use 
(that is, school construction) financed with 
the bonds and exceeds 5 percent of $20 mil-
lion. Thus, the issue meets the private busi-
ness tests. 

Example 2. Public safety building and court-
house. City Y issues bonds with proceeds of 
$50 million for construction of a new public 
safety building ($32 million) and for improve-
ments to an existing courthouse ($15 mil-
lion). Y uses $3 million of the bond proceeds 
for renovations to an existing privately oper-
ated cafeteria located in the courthouse. The 
bonds are secured, in part, by the cafeteria. 
Y’s use of the $3 million for the privately op-
erated cafeteria does not meet the unrelated 
or disproportionate use test because these 
expenditures are neither unrelated use nor 
disproportionate use. 

Example 3. Unrelated garage. City Y issues 
bonds with proceeds of $50 million for con-
struction of a new public safety building 
($30.5 million) and for improvements to an 
existing courthouse ($15 million). Y uses $3 
million of the bond proceeds for renovations 
to an existing privately operated cafeteria 
located in the courthouse. The bonds are se-
cured, in part, by the cafeteria. Y also uses 
$1.5 million of the proceeds to construct a 
privately operated parking garage adjacent 
to a private office building. The private busi-
ness use of the parking garage is unrelated 
to any government use of proceeds of the 
issue. Since the proceeds used for unrelated 
uses and disproportionate uses do not exceed 
5 percent of the proceeds, the unrelated or 
disproportionate use test is not met. 

Example 4. Disproportionate use of garage. 
County Z issues bonds with proceeds of $20 
million for construction of a hospital with 
no private business use ($17 million); renova-
tion of an office building with no private 
business use ($1 million); and construction of 
a garage that is entirely used for a private 
business use ($2 million). The use of the ga-
rage is related to the use of the office build-
ing but not to the use of the hospital. The 
private business use of the garage results in 
$1 million of disproportionate use because 
the proceeds used for the garage ($2 million) 
exceed the proceeds used for the related gov-
ernment use ($1 million). The bonds are not 
private activity bonds, however, because the 

disproportionate use does not exceed 5 per-
cent of the proceeds of the issue. 

Example 5. Bonds for multiple projects. (i) 
County W issues bonds with proceeds of $80 
million for the following purposes: (1) $72 
million to construct a County-owned and op-
erated waste incinerator; (2) $1 million for a 
County-owned and operated facility for the 
temporary storage of hazardous waste prior 
to final disposal; (3) $1 million to construct a 
privately owned recycling facility located at 
a remote site; and (4) $6 million to build a 
garage adjacent to the County-owned incin-
erator that will be leased to Company T to 
store and repair trucks that it owns and uses 
to haul County W refuse. Company T uses 75 
percent of its trucks to haul materials to the 
incinerator and the remaining 25 percent of 
its trucks to haul materials to the tem-
porary storage facility. 

(ii) The $1 million of proceeds used for the 
recycling facility is used for an unrelated 
use. The garage is related use. In addition, 75 
percent of the use of the $6 million of pro-
ceeds used for the garage is allocable to the 
government use of proceeds at the inciner-
ator. The remaining 25 percent of the pro-
ceeds used for the garage ($1.5 million) re-
lates to the government use of proceeds at 
the temporary storage facility. Thus, this 
portion of the proceeds used for the garage 
exceeds the proceeds used for the temporary 
storage facility by $0.5 million and this ex-
cess is disproportionate use (but not unre-
lated use). Thus, the aggregate amount of 
unrelated use and disproportionate use fi-
nanced with the proceeds of the issue is $1.5 
million. Alternatively, under paragraph 
(c)(3)(iii) of this section, the entire garage 
may be treated as related to the government 
use of the incinerator and, under that alloca-
tion, the garage is not disproportionate use. 
In either event, section 141(b)(3) limits the 
aggregate unrelated use and dispropor-
tionate use to $4 million. Therefore, the 
bonds are not private activity bonds under 
this section. 

[T.D. 8712, 62 FR 2297, Jan. 16, 1997] 

§ 1.141–10 Coordination with volume 
cap. [Reserved] 

§ 1.141–11 Acquisition of nongovern-
mental output property. [Reserved] 

§ 1.141–12 Remedial actions. 

(a) Conditions to taking remedial ac-
tion. An action that causes an issue to 
meet the private business tests or the 
private loan financing test is not treat-
ed as a deliberate action if the issuer 
takes a remedial action described in 
paragraph (d), (e), or (f) of this section 
with respect to the nonqualified bonds 
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