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under section 169(a), such taxpayer
shall not be entitled to any further am-
ortization deduction under this section
and section 169(a) with respect to such
pollution control facility. In the case
of a revocation of an election under
section 169(a), the deduction for depre-
ciation shall begin as of the time such
depreciation deduction would have
been taken but for the election under
section 169(a). See paragraph (b)(2) of
§1.169-4 for rules as to filing amended
returns for years for which amortiza-
tion deductions have been taken.

(7T) Definitions. Except as otherwise
provided in §1.169-2, all terms used in
section 169 and the regulations there-
under shall have the meaning provided
by this section and §§1.169-2 through
1.169-4.

(b) Examples. This section may be il-
lustrated by the following examples:

Example 1. On September 30, 1970, the X
Corporation, which uses the calendar year as
its taxable year, completes the installation
of a facility all of which qualifies as a cer-
tified pollution control facility within the
meaning of paragraph (a) of §1.169-2. The
cost of the facility is $120,000 and the period
referred to in paragraph (a)(6) of §1.169-2 is 10
years in accordance with the rules set forth
in paragraph (a) of §1.169-4, on its income tax
return filed for 1970, X elects to take amorti-
zation deductions under section 169(a) with
respect to the facility and to begin the 60-
month amortization period with October
1970, the month following the month in
which it was completed. The amortizable
basis at the end of October 1970 (determined
without regard to the amortization deduc-
tion under section 169(a) for that month) is
$120,000. The allowable amortization deduc-
tion with respect to such facility for the tax-
able year 1970 is $6,000, computed as follows:
Monthly amortization deductions:

October: $120,000 divided by 60 .........ccccouunee $2,000
November: $118,000 (that is, $120,000 minus

$2,000) divided by 59 .... 2,000

December: $116,000 (that is, |
$2,000) divided by 58 ......ovvveerrrrirrrrirnens 2,000
Total amortization deduction for 1970 6,000

Example 2. Assume the same facts as in ex-
ample (1). Assume further that on May 20,
1972, X properly files notice of its election to
discontinue the amortization deductions
with the month of June 1972. The adjusted
basis of the facility as of June 1, 1972, is
$80,000, computed as follows:

Yearly amortization deductions:

1970 (as computed in example (1)) ..o $6,000
1971 (computed in accordance with example
) . 24,000
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1972 (for the first 5 months of 1972 computed
in accordance with example (1)) .....cccccceennee. 10,000

Total amortization deductions for 20
months .. . 40,000

Adjusted basis as beginning of amortization period 120,000
Less: Amortization deductions ...........cccceeverenennnn 40,000

Adjusted basis as of June 1, 1972 ...........ccocvvnnenene 80,000

Beginning as of June 1, 1972, the deduction
for depreciation under section 167 is allow-
able with respect to the property on its ad-
justed basis of $80,000.

[T.D. 7116, 36 FR 9012, May 18, 1971; 36 FR
9770, May 28, 1971, as amended by T.D. 7203, 37
FR 17133, Aug. 25, 1972]

§1.169-2 Definitions.

(a) Certified pollution control facility—
(1) In general. Under section 169 (d), the
term ‘‘certified pollution control facil-
ity means a facility which—

(i) The Federal certifying authority
certifies, in accordance with the rules
prescribed in paragraph (c) of this sec-
tion, is a ‘‘treatment facility’” de-
scribed in subparagraph (2) of this
paragraph, and

(ii) Is “‘a new identifiable facility”
(as defined in paragraph (b) of this sec-
tion).

For profitmaking abatement works
limitation, see paragraph (d) of this
section.

(2) Treatment facility. For purposes of
subparagraph (1)(i) of this paragraph, a
“treatment facility” is a facility which
(i) is used to abate or control water or
atmospheric pollution or contamina-
tion by removing, altering, disposing,
or storing of pollutants, contaminants,
wastes, or heat and (ii) is used in con-
nection with a plant or other property
in operation before January 1, 1969. De-
terminations under subdivision (i) of
this subparagraph shall be made solely
by the Federal certifying authority.
See subparagraph (3) of this paragraph.
For meaning of the phrases ‘‘plant or
other property’ and ‘‘in operation be-
fore January 1, 1969, see subpara-
graphs (4) and (5), respectively, of this
paragraph.

(3) Facilities performing multiple func-
tions or used in connection with several
plants, etc. (i) If a facility is designed to
perform or does perform a function in
addition to abating or controlling
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water or atmospheric pollution or con-
tamination by removing, altering, dis-
posing or storing pollutants, contami-
nants, wastes, or heat, such facility
shall be a treatment facility only with
respect to that part of the cost thereof
which is certified by the Federal certi-
fying authority as attributable to abat-
ing of controlling water or atmospheric
pollution or contamination. For exam-
ple, if a machine which performs a
function in addition to abating water
pollution is installed at a cost of
$100,000 in, and is used only in connec-
tion with, a plant which was in oper-
ation before January 1, 1969, and if the
Federal certifying authority certifies
that $30,000 of the cost of such machine
is allocable to its function of abating
water pollution, such $30,000 will be
deemed to be the adjusted basis for
purposes of determining gain for pur-
poses of paragraph (a) of §1.169-3.

(ii) If a facility is used in connection
with more than one plant or other
property, and at least one such plant or
other property was not in operation be-
fore January 1, 1969, such facility shall
be a treatment facility only to the ex-
tent of that part of the cost thereof
certified by the Federal certifying au-
thority as attributable to abating or
controlling water or atmospheric pollu-
tion in connection with plants or other
property in operation before January 1,
1969. For example, if a machine is con-
structed after December 31, 1968, at a
cost of $100,000 and is used in connec-
tion with a number of plants only some
of which were in operation before Janu-
ary 1, 1969, and if the Federal certifying
authority certifies that $20,000 of the
cost of such machine is allocable to its
function of abating or controlling
water pollution in connection with the
plants or other property in operation
before January 1, 1969, such $20,000 will
be deemed to be the adjusted basis for
purposes of determining gain for pur-
poses of paragraph (a) of §1.169-3. In a
case in which the Federal certifying
authority certifies the percentage of a
facility which is used in connection
with plants or other property in oper-
ation before January 1, 1969, the ad-
justed basis for the purposes of deter-
mining gain for purposes of paragraph
(a) of §1.169-3 of the portion of the fa-
cility so used shall be the adjusted
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basis for determining gain of the entire
facility multiplied by such percentage.

(4) Plant or other property. As used in
subparagraph (2) of this paragraph, the
phrase ‘‘plant or other property”
means any tangible property whether
or not such property is used in the
trade or business or held for the pro-
duction of income. Such term includes,
for example, a papermill, a motor vehi-
cle, or a furnace in an apartment
house.

(5) In operation before January 1, 1969.
(i) For purposes of subparagraph (2) of
this paragraph and section 169 (d), a
plant or other property will be consid-
ered to be in operation before January
1, 1969, if prior to that date such plant
or other property was actually per-
forming the function for which it was
constructed or acquired. For example,
a papermill which is completed in July
1968, but which is not actually used to
produce paper until 1969 would not be
considered to be in operation before
January 1, 1969. The fact that such
plant or other property was only oper-
ating at partial capacity prior to Janu-
ary 1, 1969, or was being used as a
standby facility prior to such date,
shall not prevent its being considered
to be in operation before such date.

(ii)(a) A piece of machinery which re-
places one which was in operation prior
to January 1, 1969, and which was a
part of the manufacturing operation
carried on by the plant but which does
not substantially increase the capacity
of the plant will be considered to be in
operation prior to January 1, 1969.
However, an additional machine that is
added to a plant which was in oper-
ation before January 1, 1969, and which
represents a substantial increase in the
plant’s capacity will not be considered
to have been in operation before such
date. There shall be deemed to be a
substantial increase in the capacity of
a plant or other property as of the time
its capacity exceeds by more than 20
percent its capacity on December 31,
1968.

(b) In addition, if the total replace-
ments of equipment in any single tax-
able year beginning after December 31,
1968, represents the replacement of a
substantial portion of a manufacturing
plant which had been in operation be-
fore such date, such replacement shall
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be considered to result in a new plant
which was not in operation before such
date. Thus, if a substantial portion of a
plant which was in existence before
January 1, 1969, is subsequently de-
stroyed by fire and such substantial
portion is replaced in a taxable year
beginning after that date, such replace-
ment property shall not be considered
to have been in operation before Janu-
ary 1, 1969. The replacement of a sub-
stantial portion of a plant or other
property shall be deemed to have oc-
curred if, during a single taxable year,
the taxpayer replaces manufacturing
or production facilities or equipment
which comprises such plant or other
property and which has an adjusted
basis (determined without regard to
the adjustments provided in section
1016(a) (2) and (3)) in excess of 20 per-
cent of the adjusted basis (so deter-
mined) of such plant or other property
determined as of the first day of such
taxable year.

(6) Useful life. For purposes of section
169 and the regulations thereunder, the
terms ‘‘useful life”” and ‘‘actual useful
life”’ shall mean the shortest period au-
thorized under section 167 and the reg-
ulations thereunder if an election were
not made under section 169.

(b) New identifiable facility—1) In gen-
eral. For purposes of paragraph (a)(1)(ii)
of this section, the term ‘“‘new identifi-
able facility’” includes only tangible
property (not including a building and
its structural components referred to
in subparagraph (2)(i) of this para-
graph, other than a building and its
structural components which under
subparagraph (2)(ii) of this paragraph is
exclusively a treatment facility)
which—

(i) Is of a character subject to the al-
lowance for depreciation provided in
section 167,

(ii)(a) Is property the construction,
reconstruction, or erection (as defined
in subparagraph (2)(iii) of this para-
graph) of which is completed by the
taxpayer after December 31, 1968, or

(b) Is property acquired by the tax-
payer after December 31, 1968, if the
original use of the property commences
with the taxpayer and commences after
such date (see subparagraph (2)(iii) of
this paragraph), and
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(iii) Is placed in service (as defined in
subparagraph (2)(v) of this paragraph)
prior to January 1, 1975.

(2) Meaning of terms. (i) For purposes
of subparagraph (1) of this paragraph,
the terms ‘‘building’”’ and ‘‘structural
component’” shall be construed in a
manner consistent with the principles
set forth in paragraph (e) of §1.48-1.
Thus, for example, the following rules
are applicable:

(a) The term ‘‘building’” generally
means any structure or edifice enclos-
ing a space within its walls, and usu-
ally covered by a roof, the purpose of
which is, for example, to provide shel-
ter or housing, or to provide working,
office, parking, display, or sales space.
The term includes, for example, struc-
tures such as apartment houses, fac-
tory and office buildings, warehouses,
barns, garages, railway or bus stations,
and stores. Such term includes any
such structure constructed by, or for, a
lessee even if such structure must be
removed, or ownership of such struc-
ture reverts to the lessor, at the termi-
nation of the lease. Such term does not
include (I) a structure which is essen-
tially an item of machinery or equip-
ment, or (2) an enclosure which is so
closely combined with the machinery
or equipment which it supports,
houses, or serves that it must be re-
placed, retired, or abandoned contem-
poraneously with such machinery or
equipment, and which is depreciated
over the life of such machinery or
equipment. Thus, the term ‘‘building”’
does not include such structures as oil
and gas storage tanks, grain storage
bins, silos, fractioning towers, blast
furnaces, coke ovens, brick kilns, and
coal tipples.

(b) The term ‘‘structural compo-
nents’” includes, for example, chim-
neys, and other components relating to
the operating or maintenance of a
building. However, the term ‘‘struc-
tural components’ does not include
machinery or a device which serves no
function other than the abatement or
control of water or atmospheric pollu-
tion.

(ii) For purposes of subparagraph (1)
of this paragraph, a building and its
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structural components will be consid-
ered to be exclusively a treatment fa-
cility if its only function is the abate-
ment or control of air or water pollu-
tion. However, the incidental recovery
of profits from wastes or otherwise
shall not be deemed to be a function
other than the abatement or control of
air or water pollution. A building and
its structural components which serve
no function other than the treatment
of wastes will be considered to be ex-
clusively a treatment facility even if it
contains areas for employees to oper-
ate the treatment facility, rest rooms
for such workers, and an office for the
management of such treatment facil-
ity. However, for example, if a portion
of a building is used for the treatment
of sewage and another portion of the
building is used for the manufacture of
machinery, the building is not exclu-
sively a treatment facility. The Fed-
eral certifying authority will not cer-
tify as to what is a building and its
structural components within the
meaning of subdivision (i) of this sub-
paragraph.

(iii) For purposes of subparagraph
(1)(ii) (a) and (b) of this paragraph (re-
lating to construction, reconstruction,
or erection after December 31, 1968, and
original use after December 31, 1968)
and paragraph (b)(1) of §1.169-3 (relat-
ing to definition of amortizable basis),
the principles set forth in paragraph (a)
(1) and (2) of §1.167(c)-1 and in para-
graphs (b) and (c) of §1.48-2 shall be ap-
plied. Thus, for example, the following
rules are applicable:

(a) Property is considered as con-
structed, reconstructed, or erected by
the taxpayer if the work is done for
him in accordance with his specifica-
tions.

(b) The portion of the basis of prop-
erty attributable to construction, re-
construction, or erection after Decem-
ber 31, 1968, consists of all costs of con-
struction, reconstruction, or erection
allocable to the period after December
31, 1968, including the cost or other
basis of materials entering into such
work (but not including, in the case of
reconstruction of property, the ad-
justed basis of the property as of the
time such reconstruction is com-
menced).

§1.169-2

(c) It is not necessary that materials
entering into construction, reconstruc-
tion or erection be acquired after De-
cember 31, 1968, or that they be new in
use.

(d) If construction or erection by the
taxpayer began after December 31, 1968,
the entire cost or other basis of such
construction or erection may be taken
into account for purposes of deter-
mining the amortizable basis under
section 169.

(e) Construction, reconstruction, or
erection by the taxpayer begins when
physical work is started on such con-
struction, reconstruction, or erection.

(f) Property shall be deemed to be ac-
quired when reduced to physical pos-
session or control.

(9) The term ‘‘original use’’ means
the first use to which the property is
put, whether or not such use cor-
responds to the use of such property by
the taxpayer. For example, a recondi-
tioned or rebuilt machine acquired by
the taxpayer after December 31, 1968,
for pollution control purposes will not
be treated as being put to original use
by the taxpayer regardless of whether
it was used for purposes other than pol-
lution control by its previous owner.
Whether property is reconditioned or
rebuilt property is a question of fact.
Property will not be treated as recondi-
tioned or rebuilt merely because it
contains some used parts.

(iv) For purposes of subparagraph
(1)(dii) of this paragraph (relating to
property placed in service prior to Jan-
uary 1, 1975), the principles set forth in
paragraph (d) of §1.46-3 are applicable.
Thus, property shall be considered
placed in service in the earlier of the
following taxable years:

(a) The taxable year in which, under
the taxpayer’s depreciation practice,
the period for depreciation with respect
to such property begins or would have
begun; or

(b) The taxable year in which the
property is placed in a condition or
state of readiness and availability for
the abatement or control of water or
atmospheric pollution.

Thus, if property meets the conditions
of (b) of this subdivision in a taxable
year, it shall be considered placed in
service in such year notwithstanding
that the period for depreciation with
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respect to such property begins or
would have begun in a succeeding tax-
able year because, for example, under
the taxpayer’s depreciation practice
such property is or would have been ac-
counted for in a multiple asset account
and depreciation is or would have been
computed under an ‘‘averaging conven-
tion” (§1.167(a)-10), or depreciation
with respect to such property would
have been computed under the com-
pleted contract method, the unit of
production method, or the retirement
method. In the case of property ac-
quired by a taxpayer for use in his
trade or business (or in the production
of income), property shall be consid-
ered in a condition or state of readiness
and availability for the abatement or
control of water or atmospheric pollu-
tion if, for example, equipment is ac-
quired for the abatement or control of
water or atmospheric pollution and is
operational but is undergoing testing
to eliminate any defects. However, ma-
terials and parts acquired to be used in
the construction of an item of equip-
ment shall not be considered in a con-
dition or state of readiness and avail-
ability for the abatement or control of
water or atmospheric pollution.

(c) Certification—(1) In general. For
purposes of paragraph (a)(1) of this sec-
tion, a facility is certified in accord-
ance with the rules prescribed in this
paragraph if—

(i) The State certifying authority (as
defined in subparagraph (2) of this
paragraph) having jurisdiction with re-
spect to such facility has certified to
the Federal certifying authority (as de-
fined in subparagraph (3) of this para-
graph) that the facility was con-
structed, reconstructed, erected, or ac-
quired in conformity with the State
program or requirements for the abate-
ment or control of water or atmos-
pheric pollution or contamination ap-
plicable at the time of such certifi-
cation, and

(ii) The Federal certifying authority
has certified such facility to the Sec-
retary or his delegate as (a) being in
compliance with the applicable regula-
tions of Federal agencies (such as, for
example, the Atomic Energy Commis-
sion’s regulations pertaining to radio-
logical discharge (10 CFR Part 20)) and
(b) being in furtherance of the general
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policy of the United States for coopera-
tion with the States in the prevention
and abatement of water pollution
under the Federal Water Pollution
Control Act, as amended (33 U.S.C.
1151-1175) or in the prevention and
abatement of atmospheric pollution
and contamination under the Clean Air
Act, as amended (42 U.S.C. 1857 et seq.).

(2) State certifying authority. The term
‘‘state certifying authority’ means—

(i) In the case of water pollution, the
State water pollution control agency
as defined in section 23(a) of the Fed-
eral Water Pollution Control Act, as
amended (33 U.S.C. 1173(a)),

(ii) In the case of air pollution, the
air pollution control agency designated
pursuant to section 302(b)(1) of the
Clean Air Act, as amended (42 U.S.C.
1857h(b)), and

(iii) Any interstate agency author-
ized to act in place of a certifying au-
thority of a State. See section 23(a) of
the Federal Water Pollution Control
Act, as amended (33 U.S.C. 1173(b)) and
section 302(c) of the Clean Air Act, as
amended (42 U.S.C. 1857h(c)).

(3) Federal certifying authority. The
term ‘‘Federal certifying authority”
means the Administrator of the Envi-
ronmental Protection Agency (see Re-
organization Plan No. 3 of 1970, 35 FR
15623).

(d) Profitmaking abatement works,
etc.—(1) In general. Section 169(e) pro-
vides that the Federal certifying au-
thority shall not certify any property
to the extent it appears that by reason
of estimated profits to be derived
through the recovery of wastes or oth-
erwise in the operation of such prop-
erty its costs will be recovered over the
period referred to in paragraph (a) (6)
of this section for such property. The
Federal certifying authority need not
certify the amount of estimated profits
to be derived from such recovery of
wastes or otherwise with respect to
such facility. Such estimated profits
shall be determined pursuant to sub-
paragraph (2) of this paragraph. How-
ever, the Federal certifying authority
shall certify—

(i) Whether, in connection with any
treatment facility so certified, there is
potential cost recovery through the re-
covery of wastes or otherwise, and
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(ii) A specific description of the
wastes which will be recovered, or the
nature of such cost recovery if other-
wise than through the recovery of
wastes.

For effect on computation of amortiz-
able basis, see paragraph (c) of §1.169-3.

(2) Estimated profits. For purpose of
this paragraph, the term ‘‘estimated
profits’” means the estimated gross re-
ceipts from the sale of recovered
wastes reduced by the sum of the (i) es-
timated average annual maintenance
and operating expenses, including utili-
ties and labor, allocable to that portion
of the facility which is certified as a
treatment facility pursuant to para-
graph (a)(1)(i) of this section which pro-
duces the recovered waste from which
the gross receipts are derived, and (ii)
estimated selling expenses. However, in
determining expenses to be subtracted
neither depreciation nor amortization
of the facility is to be taken into ac-
count. Estimated profits shall not in-
clude any estimated savings to the tax-
payer by reason of the taxpayer’s reuse
or recycling of wastes or other items
recovered in connection with the oper-
ation of the plant or other property
served by the treatment facility.

(3) Special rules. The estimates of cost
recovery required by subparagraph (2)
of this paragraph shall be based on the
period referred to in paragraph (a)(6) of
this section. Such estimates shall be
made at the time the election provided
for by section 169 is made and shall
also be set out in the application for
certification made to the Federal certi-
fying authority. There shall be no rede-
termination of estimated profits due to
unanticipated fluctuations in the mar-
ket price for wastes or other items, to
an unanticipated increase or decrease
in the costs of extracting them from
the gas or liquid released, or to other
unanticipated factors or events occur-
ring after certification.

[T.D. 7116, 36 FR 9013, May 18, 1971; 36 FR
9770, May 28, 1971]

§1.169-3 Amortizable basis.

(a) In general. The amortizable basis
of a certified pollution control facility
for the purpose of computing the amor-
tization deduction under section 169 is
the adjusted basis of the facility for
purposes of determining gain (see part

§1.169-3

II (section 1011 and following), sub-
chapter O, chapter 1 of the Internal
Revenue Code), in conjunction with
paragraphs (b), (c), and (d) of this sec-
tion. The adjusted basis for purposes of
determining gain (computed without
regard to paragraphs (b), (¢), and (d) of
this section) of a facility that performs
a function in addition to pollution con-
trol, or that is used in connection with
more than one plant or other property,
or both, is determined under §1.169-
2(a)(3). For rules as to additions and
improvements to such a facility, see
paragraph (f) of this section. Before
computing the amortization deduction
allowable under section 169, the ad-
justed basis for purposes of deter-
mining gain for a facility that is placed
in service by a taxpayer after Sep-
tember 10, 2001, and that is qualified
property under section 168(k)(2) or
§1.168(k)-1, b50-percent bonus deprecia-
tion property under section 168(k)(4) or
§1.168(k)-1, or qualified New York Lib-
erty Zone property under section
1400L(b) or §1.1400L(b)-1 must be re-
duced by the amount of the additional
first year depreciation deduction al-
lowed or allowable, whichever is great-
er, under section 168(k) or section
1400Li(b), as applicable, for the facility.

(b) Limitation to post-1968 construction,
reconstruction, or erection. (1) If the con-
struction, reconstruction, or erection
was begun before January 1, 1969, there
shall be included in the amortizable
basis only so much of the adjusted
basis of such facility for purposes of de-
termining gain (referred to in para-
graph (a) of this section) as is properly
attributable under the rules set forth
in paragraph (b)(2)(iii) of §1.169-2 to
construction, reconstruction, or erec-
tion after December 31, 1968. See sec-
tion 169 (d)(4). For example, assume a
certified pollution control facility for
which the shortest period authorized
under section 167 is 10 years has a cost
of $500,000, of which $450,000 is attrib-
utable to construction after December
31, 1968. Further, assume such facility
does not perform a function in addition
to pollution control and is used only in
connection with a plant in operation
before January 1, 1969. The facility
would have an amortizable basis of
$450,000 (computed without regard to
paragraphs (¢) and (d) of this section).
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