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including any properties as to which a 
deduction for amortization is allow-
able), 

(2) Property with respect to which a 
deduction for amortization is allow-
able, 

(3) Property with respect to which a 
deduction for depletion is allowable 
under section 611 but not under section 
613, and 

(4) All other remaining properties. 
The reduction of the basis of each of 
the properties within each of the above 
categories shall be made in proportion 
to the relative bases of such properties. 

(c) With the consent of the Commis-
sioner, the taxpayer may, however, 
have the basis of the various units of 
property within a particular category 
adjusted in a manner different from the 
general rule set forth in paragraph (b) 
of this section. Variations from such 
rule may, for example, involve adjust-
ing the basis of only certain units of 
the taxpayer’s property within a given 
category. A request for variations from 
the general rule should be filed by the 
taxpayer with its return for the tax-
able year for which the transfer of the 
property has occurred. 

§ 1.362–4 Limitations on built-in loss 
duplication. 

(a) Purpose and scope—(1) In general. 
[Reserved] 

(2) Intercompany transactions. For 
rules relating to the application of sec-
tion 362(e)(2) to transfers between 
members of a consolidated group on or 
after October 22, 2004, see § 1.1502–80(h). 

(b) [Reserved] 

[73 FR 53948, Sept. 17, 2008] 

§ 1.367(a)–1 Transfers to foreign cor-
porations subject to section 367(a): 
In general. 

(a) through (b)(4)(i)(A) [Reserved] For 
further guidance see § 1.367(a)–1T(a) 
through (b)(4)(i)(A). 

(B) Appropriate adjustments to earn-
ings and profits, basis, and other af-
fected items will be made according to 
otherwise applicable rules, taking into 
account the gain recognized under sec-
tion 367(a)(1). For purposes of applying 
section 362, the foreign corporation’s 
basis in the property received is in-
creased by the amount of gain recog-
nized by the U.S. transferor under sec-

tion 367(a) and the regulations issued 
pursuant to that section. To the extent 
the regulations provide that the U.S. 
transferor recognizes gain with respect 
to a particular item of property, the 
foreign corporation increases its basis 
in that item of property by the amount 
of such gain recognized. For example, 
§§ 1.367(a)–3, 1.367(a)–4T, and 1.367(a)–5T 
provide that gain is recognized with re-
spect to particular items of property. 
To the extent the regulations do not 
provide that gain recognized by the 
U.S. transferor is with respect to a par-
ticular item of property, such gain is 
treated as recognized with respect to 
items of property subject to section 
367(a) in proportion to the U.S. trans-
feror’s gain realized in such property, 
after taking into account gain recog-
nized with respect to particular items 
of property transferred under any other 
provision of section 367(a). For exam-
ple, § 1.367(a)–6T provides that branch 
losses must be recaptured by the rec-
ognition of gain realized on the trans-
fer but does not associate the gain with 
particular items of property. See also 
§ 1.367(a)–1T(c)(3) for rules concerning 
transfers by partnerships or of partner-
ship interests. 

(C) The transfer will not be re-
characterized for U.S. Federal tax pur-
poses solely because the U.S. person 
recognizes gain in connection with the 
transfer under section 367(a)(1). For ex-
ample, if a U.S. person transfers appre-
ciated stock or securities to a foreign 
corporation in an exchange described 
in section 351, the transfer is not re-
characterized as other than an ex-
change described in section 351 solely 
because the U.S. person recognizes gain 
in the transfer under section 367(a)(1). 

(b)(4)(ii) through (d)(2) [Reserved] For 
further guidance see § 1.367(a)– 
1T(b)(4)(ii) through (d)(2). 

(3) Transfer. For purposes of section 
367 and regulations thereunder, the 
term ‘‘transfer’’ means any transaction 
that constitutes a transfer for purposes 
of section 332, 351, 354, 355, 356, or 361, 
as applicable. A person’s entering into 
a cost sharing arrangement under 
§ 1.482–7 or acquiring rights to intan-
gible property under such an arrange-
ment shall not be considered a transfer 
of property described in section 
367(a)(1). See § 1.6038B–1T(b)(4) for the 
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