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of FS, a foreign corporation, and all of the 
outstanding stock of US1, a domestic cor-
poration that is a member of the P consoli-
dated group. US1 owns all of the outstanding 
stock of FT, a foreign corporation, the fair 
market value of which is $100x. US1’s basis in 
the FT stock is $100x, such that there is a no 
built-in gain or loss in the FT stock. FS has 
earnings and profits in excess of $100x. FS 
purchases $100x of P stock from the public on 
the open market in exchange for $100x of 
cash. Pursuant to foreign law, FT merges 
with and into FS in a triangular reorganiza-
tion that qualifies under section 368(a)(1)(A) 
by reason of section 368(a)(2)(D). In an ex-
change to which section 354 applies, US1 ex-
changes all the outstanding stock of FT for 
the $100x of P stock purchased by FS on the 
open market. 

(ii) Analysis. The triangular reorganization 
is described in paragraph (a)(1) of this sec-
tion. P is a domestic corporation and FS is 
a foreign corporation. In connection with FS 
purchasing the $100x of P stock in exchange 
for property (cash), FS uses the P stock to 
acquire the FT property in a triangular reor-
ganization, and US1 receives the P stock in 
an exchange to which section 354 applies. 
Furthermore, none of the exceptions of para-
graphs (a)(2)(i) through (iii) of this section 
apply. Therefore, pursuant to paragraph 
(b)(1) of this section, adjustments are made 
that have the effect of a deemed distribution 
of property (with no built-in gain or loss) in 
the amount of $100x from FS to P under sec-
tion 301. Pursuant to paragraph (b)(2) of this 
section, adjustments are made that have the 
effect of a deemed contribution of property 
(with no built-in gain or loss) in the amount 
of $100x by P to FS. Pursuant to paragraph 
(b)(3) of this section, the adjustments de-
scribed in paragraphs (b)(1) and (2) of this 
section are made as if the deemed distribu-
tion and deemed contribution, respectively, 
are separate transactions occurring imme-
diately before FS’s purchase of the P stock 
on the open market. Generally applicable 
provisions apply to FS’s purchase of the P 
stock on the open market (see, for example, 
section 304) and in determining certain tax 
consequences to P and FS as a result of the 
triangular reorganization (see, for example, 
§ 1.358–6(d) and § 1.1032–2(c)). 

(c) Collateral adjustments. This para-
graph (c) provides additional rules that 
apply by reason of the deemed distribu-
tion and deemed contribution described 
in paragraphs (b)(1) and (b)(2), respec-
tively, of this section. 

(1) Deemed distribution. A deemed dis-
tribution described in paragraph (b)(1) 
of this section shall be treated as oc-
curring for all purposes of the Internal 
Revenue Code. Thus, for example, the 
ordering rules of section 301(c) apply to 

characterize the deemed distribution 
to P as a dividend from the earnings 
and profits of S, return of stock basis, 
or gain from the sale or exchange of 
property, as the case may be. Further-
more, sections 902 or 959 may apply to 
the deemed distribution if S is a for-
eign corporation, and sections 881, 882, 
897, 1442, or 1445 may apply to the 
deemed distribution if S is a domestic 
corporation. Appropriate corresponding 
adjustments shall be made to S’s earn-
ings and profits consistent with the 
principles of section 312. 

(2) Deemed contribution. A deemed 
contribution described in paragraph 
(b)(2) of this section shall be treated as 
occurring for all purposes of the Inter-
nal Revenue Code. Thus, for example, 
appropriate adjustments shall be made 
to P’s basis in the S stock. 

(d) Anti-abuse rule. Appropriate ad-
justments shall be made pursuant to 
this section if, in connection with a tri-
angular reorganization, a transaction 
is engaged in with a view to avoid the 
purpose of this section. For example, if 
S is created, organized, or funded to 
avoid the application of this section 
with respect to the earnings and profits 
of a corporation related (within the 
meaning of section 267(b)) to P or S, 
the earnings and profits of S will be 
deemed to include the earnings and 
profits of such related corporation for 
purposes of determining the con-
sequences of the adjustments provided 
in this section, and appropriate cor-
responding adjustments will be made 
to account for the application of this 
section to the earnings and profits of 
such related corporation. 

(e) Effective/applicability date. This 
section applies to triangular reorga-
nizations occurring on or after May 17, 
2011. For triangular reorganizations 
that occur prior to May 17, 2011, see 
§ 1.367(b)-14T as contained in 26 CFR 
part 1 revised as of April 1, 2011. 

[T.D. 9526, 76 FR 28893, May 19, 2011] 

§ 1.367(b)–12 Subsequent treatment of 
amounts attributed or included in 
income. 

(a) In general. This section applies to 
distributions with respect to, or a dis-
position of, stock— 

(1) To which, in connection with an 
exchange occurring before February 23, 
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2000, an amount has been attributed 
pursuant to § 7.367(b)–9 or 7.367(b)–10 of 
this chapter (as in effect prior to Feb-
ruary 23, 2000, see 26 CFR part 1 revised 
as of April 1, 1999); or 

(2) In respect of which, before Feb-
ruary 23, 2000, an amount has been in-
cluded in income or added to earnings 
and profits pursuant to § 7.367(b)–7 or 
§ 7.367(b)–10 of this chapter (as in effect 
prior to February 23, 2000, see 26 CFR 
part 1 revised as of April 1, 1999). 

(b) Applicable rules. See § 7.367(b)–12(b) 
through (e) of this chapter (as in effect 
prior to January 11, 2001, see 26 CFR 
part 1 revised as of April 1, 2000) for 
purposes of applying paragraph (a) of 
this section. 

(c) Effective date. This section applies 
to distributions or dispositions that 
occur on or after January 11, 2001. 

[T.D. 8937, 66 FR 2257, Jan. 11, 2001] 

§ 1.367(b)–13 Special rules for deter-
mining basis and holding period. 

(a) Scope and definitions—(1) Scope. 
This section provides special basis and 
holding period rules to determine the 
basis and holding period of stock of 
certain foreign surviving corporations 
held by a controlling corporation 
whose stock is issued in an exchange 
under section 354 or 356 in a triangular 
reorganization. This section applies to 
transactions that are subject to section 
367(b) as well as section 367(a), includ-
ing transactions concurrently subject 
to sections 367(a) and (b). 

(2) Definitions. For purposes of this 
section, the following definitions 
apply: 

(i) A block of stock has the meaning 
provided in § 1.1248–2(b). 

(ii) The terms P, S, and T have the 
meanings set forth in § 1.358–6(b)(1)(i), 
(ii), and (iii), respectively. 

(iii) A triangular reorganization is a 
reorganization described in § 1.358– 
6(b)(2)(i), (ii), or (iii), or (v) (a forward 
triangular merger, triangular C reorga-
nization, reverse triangular merger, or 
triangular G reorganization, respec-
tively). 

(b) Determination of basis for exchanges 
of foreign stock or securities under section 
354 or 356. For rules determining the 
basis of stock or securities in a foreign 
corporation received in a section 354 or 
356 exchange, see § 1.358–2. 

(c) Determination of basis and holding 
period for triangular reorganizations—(1) 
Application. In the case of a triangular 
reorganization described in paragraph 
(a)(2)(ii) of this section, this paragraph 
(c) applies, if— 

(i)(A) Immediately before the trans-
action, either P is a section 1248 share-
holder with respect to S, or P is a for-
eign corporation and a United States 
person is a section 1248 shareholder 
with respect to both P and S; and 

(B) In the case of a reverse triangular 
merger, P’s exchange of S stock is not 
described in § 1.367(b)–3(a) and (b) or in 
§ 1.367(b)–4(b)(1)(i), (2)(i), or (3); or 

(ii)(A) Immediately before the trans-
action, a shareholder of T is a section 
1248 shareholder with respect to T, or a 
shareholder of T is a foreign corpora-
tion and a United States person is a 
section 1248 shareholder with respect to 
both such foreign corporation and T; 
and 

(B) With respect to at least one of the 
exchanging shareholders described in 
paragraph (c)(1)(ii)(A) of this section, 
the exchange of T stock is not de-
scribed in § 1.367(b)–3(a) and (b) or in 
§ 1.367(b)–4(b)(1)(i), (2)(i), or (3). 

(2) Basis and holding period rules. In 
the case of a triangular reorganization 
described in paragraph (c)(1) of this 
section, each share of stock of the sur-
viving corporation (S or T) held by P 
must be divided into portions attrib-
utable to the S stock and the T stock 
immediately before the exchange. See 
paragraph (e) of this section Examples 1 
through 4 for illustrations of this rule. 

(i) Portions attributable to S stock—(A) 
In the case of a forward triangular 
merger, a triangular C reorganization, 
or a triangular G reorganization, the 
basis and holding period of the portion 
of each share of surviving corporation 
stock attributable to the S stock is the 
basis and holding period of such share 
of stock immediately before the ex-
change. 

(B) In the case of a reverse triangular 
merger, the basis and holding period of 
the portion of each share of surviving 
corporation stock attributable to the S 
stock is the basis and the holding pe-
riod immediately before the exchange 
of a proportionate amount of the S 
stock to which the portion relates. If P 
is a shareholder described in paragraph 
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