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Secretary means the Secretary of 
Health and Human Services or his or 
her designee. 

United States means the fifty States, 
the District of Columbia, Puerto Rico, 
the Virgin Islands, American Samoa, 
Guam, Wake Island, the Trust Terri-
tory of the Pacific Islands, the North-
ern Marinas, and the territories and 
possessions of the United States. 

[Order No. 1843–94, 59 FR 6560, Feb. 11, 1994, as 
amended by Order 2679–2003, 68 FR 51366, Aug. 
26, 2003] 

§§ 42.703–42.709 [Reserved] 

STANDARDS FOR DETERMINING AGE 
DISCRIMINATION 

§ 42.710 General prohibition. 

(a) Subject to the exceptions dis-
cussed in §§ 42.711–42.713, no person in 
the United States shall, on the basis of 
age, be excluded from participation in, 
be denied the benefits of, or be sub-
jected to discrimination in any pro-
gram or activity to which this subpart 
applies. This prohibition applies to ac-
tions taken by a recipient, directly or 
through contractual or other arrange-
ments, that have the purpose or effect 
of discriminating on the basis of age. 

(b) This prohibition encompasses 
treatment of elderly persons, children 
and any other age group. Unless one of 
the exception applies, the recipient 
may use neither a minimum age limit 
nor a maximum age limit in connec-
tion with receipt of benefits or services 
or other participation in a program or 
activity subject to this subpart. 

§ 42.711 Exception; authorized by law. 

(a) This subpart does not apply to an 
age distinction contained in a portion 
of a federal or state statute or a local 
statute or ordinance adopted by an 
elected, general-purpose legislative 
body which portion: 

(1) Provides any benefits or assist-
ance to persons on the basis of age; 

(2) Establishes criteria for participa-
tion in age-related terms; or 

(3) Describes intended beneficiaries 
or target groups in age-related terms. 

(b) The exception set forth in para-
graph (a) of this section does not ex-
tend to regulations adopted by an ad-

ministrative agency pursuant to a spe-
cific statutory provision or otherwise. 

§ 42.712 Exception; normal operation 
or statutory objective. 

(a) A recipient may take an action 
that would otherwise be prohibited by 
§ 42.710(a), if such action reasonably 
takes age into account as a factor nec-
essary to the normal operation of or 
the achievement of any statutory ob-
jective of the program or activity. 

(1) Normal operation refers to the op-
eration of a program or activity with-
out significant changes that would im-
pair its ability to meet its objectives. 

(2) A statutory objective of a program 
or activity is a purpose that is ex-
pressly stated in a federal or state stat-
ute or a local statute or ordinance 
adopted by an elected, general-purpose 
body. 

(b) This exception applies when the 
following test is met— 

(1) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; 

(2) The other characteristic must be 
measured or approximated in order to 
continue the normal operation of the 
program or activity or to achieve any 
statutory objective of the program; 

(3) The other characteristic can be 
reasonably measured or approximated 
by the use of age; and 

(4) The other characteristic is im-
practical to measure directly on an in-
dividual basis. 

(c) The question whether an age dis-
tinction comes within this section de-
pends upon the particular facts, includ-
ing the nature and purpose of the pro-
gram or activity, the basis for and the 
nature and purpose of the age distinc-
tion, and the manner in which the age 
distinction is used. 

§ 42.713 Exception; reasonable factors 
other than age. 

(a) A recipient may take an action, 
otherwise prohibited by § 42.710(a), that 
affects age groups differently, if such 
differentiation is based upon reason-
able factors other than age. 

(b) This exception does not apply to 
the use of an explicit age distinction, 
but to conduct that has the effect of 
differentiating among age groups. This 
exception applies when the factor 
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(other than age) upon which the recipi-
ent’s action is based bears a direct and 
substantial relationship to the normal 
operation of or achievement of a statu-
tory objective of the program or activ-
ity. 

§ 42.714 Special benefits. 
If a recipient operating a program or 

activity provides special benefits to 
the elderly or to children, such use of 
age distinctions shall be presumed to 
be necessary to the normal operation 
of the program or activity, notwith-
standing the provisions of § 42.712. 

§ 42.715 Burden of proof regarding ex-
ceptions. 

The burden of proving that an age 
distinction or other action falls within 
the exceptions described in § 42.712 and 
§ 42.713 is on the recipient. This alloca-
tion of the burden of proof applies in 
proceedings by the Department to en-
force the Act. 

§§ 42.716–42.719 [Reserved] 

DUTIES OF RECIPIENTS 

§ 42.720 General responsibility. 
Regarding any program or activity 

subject to this subpart, the recipient 
has primary responsibility to ensure 
compliance with the Act and this sub-
part. The recipient also has responsi-
bility to maintain records, provide in-
formation, and to afford access to its 
records to the Department to the ex-
tent required to determine whether it 
is in compliance with the Act. 

§ 42.721 Notice to subrecipients. 
Any recipient that receives federal fi-

nancial assistance from the Depart-
ment and extends such assistance to 
subrecipients shall give its subrecipi-
ents written notice of their obligations 
under this subpart. 

§ 42.722 Recipient assessment of age 
distinctions. 

(a) As part of a compliance review 
under § 42.730 or complaint investiga-
tion under § 42.731, the Department 
may require a recipient employing the 
equivalent of 15 or more employees to 
complete a written self-evaluation, in a 
manner specified by the responsible 

Department official, of any age distinc-
tion imposed in its program or activity 
receiving federal financial assistance 
from the Department to assess the re-
cipient’s compliance with the Act. 

(b) Whenever a recipient assessment 
indicates a violation of the Act and 
this subpart, the recipient shall take 
corrective action. 

§ 42.723 Compliance information. 

(a) Upon request by the Department, 
a recipient shall make available to the 
Department information necessary to 
determine whether the recipient is 
complying with this subpart. 

(b) Each recipient shall permit rea-
sonable access by the Department to 
the recipient’s facilities, books, records 
and other sources of information con-
cerning the recipient’s compliance 
with this subpart. 

§ 42.724 Remedial and affirmative ac-
tion. 

(a) If the Department finds that, in 
violation of this subpart, a recipient 
has discriminated on the basis of age, 
the recipient shall take remedial ac-
tion that the Department considers 
necessary to overcome the effects of 
the discrimination. 

(b) Even in the absence of a finding of 
discrimination, a recipient, in admin-
istering a program or activity, may 
take steps to overcome the effects of 
conditions that resulted in limited par-
ticipation on the basis of age. 

§ 42.725 Assurance of compliance. 

Each recipient of federal financial as-
sistance from the Department shall 
sign a written assurance as specified by 
the Department that it will comply 
with this subpart in its federally as-
sisted programs or activities. 

§§ 42.726–42.729 [Reserved] 

COMPLIANCE PROCEDURES 

§ 42.730 Compliance reviews. 

The Department may conduct a pre- 
award or post-award compliance review 
of an applicant or a recipient to deter-
mine compliance with this subpart. 
When a compliance review indicates 
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