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(b) It is the responsibility of federal 
officers and employees to recognize the 
importance of these personal privacy 
interests, and to protect against unnec-
essary intrusions. Generally, when doc-
umentary materials are held by a dis-
interested third party, a subpoena, ad-
ministrative summons, or govern-
mental request will be an effective al-
ternative to the use of a search war-
rant and will be considerably less in-
trusive. The purpose of the guidelines 
set forth in this part is to assure that 
federal officers and employees do not 
use search and seizure to obtain docu-
mentary materials in the possession of 
disinterested third parties unless reli-
ance on alternative means would sub-
stantially jeopardize their availability 
(e.g., by creating a risk of destruction, 
etc.) or usefulness (e.g., by detrimen-
tally delaying the investigation, de-
stroying a chain of custody, etc.). 
Therefore, the guidelines in this part 
establish certain criteria and proce-
dural requirements which must be met 
before a search warrant may be used to 
obtain documentary materials held by 
disinterested third parties. The guide-
lines in this part are not intended to 
inhibit the use of less intrusive means 
of obtaining documentary materials 
such as the use of a subpoena, sum-
mons, or formal or informal request. 

§ 59.2 Definitions. 
As used in this part— 
(a) The term attorney for the govern-

ment shall have the same meaning as is 
given that term in Rule 54(c) of the 
Federal Rules of Criminal Procedure; 

(b) The term disinterested third party 
means a person or organization not 
reasonably believed to be— 

(1) A suspect in the criminal offense 
to which the materials sought under 
these guidelines relate; or 

(2) Related by blood or marriage to 
such a suspect; 

(c) The term documentary materials 
means any materials upon which infor-
mation is recorded, and includes, but is 
not limited to, written or printed ma-
terials, photographs, films or nega-
tives, audio or video tapes, or mate-
rials upon which information is elec-
tronically or magnetically recorded, 
but does not include materials which 
constitute contraband, the fruits or in-

strumentalities of a crime, or things 
otherwise criminally possessed; 

(d) The term law enforcement officer 
shall have the same meaning as the 
term ‘‘federal law enforcement officer’’ 
as defined in Rule 41(h) of the Federal 
Rules of Criminal Procedure; and 

(e) The term supervisory official of the 
Department of Justice means the super-
vising attorney for the section, office, 
or branch within the Department of 
Justice which is responsible for the in-
vestigation or prosecution of the of-
fense at issue, or any of his superiors. 

§ 59.3 Applicability. 
(a) The guidelines set forth in this 

part apply, pursuant to section 201 of 
the Privacy Protection Act of 1980 
(Sec. 201, Pub. L. 96–440, 94 Stat. 1879, 
(42 U.S.C. 2000aa–11)), to the procedures 
used by any federal officer or em-
ployee, in connection with the inves-
tigation or prosecution of a criminal 
offense, to obtain documentary mate-
rials in the private possession of a dis-
interested third party. 

(b) The guidelines set forth in this 
part do not apply to: 

(1) Audits, examinations, or regu-
latory, compliance, or administrative 
inspections or searches pursuant to 
federal statute or the terms of a federal 
contract; 

(2) The conduct of foreign intel-
ligence or counterintelligence activi-
ties by a government authority pursu-
ant to otherwise applicable law; 

(3) The conduct, pursuant to other-
wise applicable law, of searches and 
seizures at the borders of, or at inter-
national points of entry into, the 
United States in order to enforce the 
customs laws of the United States; 

(4) Governmental access to documen-
tary materials for which valid consent 
has been obtained; or 

(5) Methods of obtaining documen-
tary materials whose location is known 
but which have been abandoned or 
which cannot be obtained through sub-
poena or request because they are in 
the possession of a person whose iden-
tity is unknown and cannot with rea-
sonable effort be ascertained. 

(c) The use of search and seizure to 
obtain documentary materials which 
are believed to be possessed for the pur-
pose of disseminating to the public a 
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