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letter. In the response, the contractor 
and/or subcontractor(s) shall explain in 
detail the facts alleged to be in dispute 
and attach any supporting documenta-
tion. 

(ii) Upon receipt of a response under 
paragraph (c)(2)(i) of this section alleg-
ing the existence of a factual dispute, 
the Administrator shall examine the 
information submitted. If the Adminis-
trator determines that there is a rel-
evant issue of fact, the Administrator 
shall refer the case to the Chief Admin-
istrative Law Judge in accordance with 
paragraph (b)(3) of this section. If the 
Administrator determines that there is 
no relevant issue of fact, the Adminis-
trator shall so rule and advise the con-
tractor and subcontractor(s) (if any) 
accordingly. 

(3) If the contractor and/or subcon-
tractor(s) desire review of the ruling 
issued by the Administrator under 
paragraph (c)(1) or (2) of this section, 
the contractor and/or subcontractor(s) 
shall file a petition for review thereof 
with the Administrative Review Board 
within 30 days of the date of the ruling, 
with a copy thereof the Administrator. 
The petition for review shall be filed in 
accordance with part 7 of this title. 

(d) If a timely response to the Admin-
istrator’s findings or ruling is not 
made or a timely petition for review is 
not filed, the Administrator’s findings 
and/or ruling shall be final, except that 
with respect to debarment under the 
Davis-Bacon Act, the Administrator 
shall advise the Comptroller General of 
the Administrator’s recommendation 
in accordance with § 5.12(a)(1). If a 
timely response or petition for review 
is filed, the findings and/or ruling of 
the Administrator shall be inoperative 
unless and until the decision is upheld 
by the Administrative Law Judge or 
the Administrative Review Board. 

§ 5.12 Debarment proceedings. 
(a)(1) Whenever any contractor or 

subcontractor is found by the Sec-
retary of Labor to be in aggravated or 
willful violation of the labor standards 
provisions of any of the applicable stat-
utes listed in § 5.1 other than the Davis- 
Bacon Act, such contractor or subcon-
tractor or any firm, corporation, part-
nership, or association in which such 
contractor or subcontractor has a sub-

stantial interest shall be ineligible for 
a period not to exceed 3 years (from the 
date of publication by the Comptroller 
General of the name or names of said 
contractor or subcontractor on the in-
eligible list as provided below) to re-
ceive any contracts or subcontracts 
subject to any of the statutes listed in 
§ 5.1. 

(2) In cases arising under contracts 
covered by the Davis-Bacon Act, the 
Administrator shall transmit to the 
Comptroller General the names of the 
contractors or subcontractors and 
their responsible officers, if any (and 
any firms in which the contractors or 
subcontractors are known to have an 
interest), who have been found to have 
disregarded their obligations to em-
ployees, and the recommendation of 
the Secretary of Labor or authorized 
representative regarding debarment. 
The Comptroller General will dis-
tribute a list to all Federal agencies 
giving the names of such ineligible per-
son or firms, who shall be ineligible to 
be awarded any contract or sub-
contract of the United States or the 
District of Columbia and any contract 
or subcontract subject to the labor 
standards provisions of the statutes 
listed in § 5.1. 

(b)(1) In addition to cases under 
which debarment action is initiated 
pursuant to § 5.11, whenever as a result 
of an investigation conducted by the 
Federal agency or the Department of 
Labor, and where the Administrator 
finds reasonable cause to believe that a 
contractor or subcontractor has com-
mitted willful or aggravated violations 
of the labor standards provisions of any 
of the statutes listed in § 5.1 (other 
than the Davis-Bacon Act), or has com-
mitted violations of the Davis-Bacon 
Act which constitute a disregard of its 
obligations to employees or sub-
contractors under section 3(a) thereof, 
the Administrator shall notify by reg-
istered or certified mail to the last 
known address, the contractor or sub-
contractor and its responsible officers, 
if any (and any firms in which the con-
tractor or subcontractor are known to 
have a substantial interest), of the 
finding. The Administrator shall afford 
such contractor or subcontractor and 
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any other parties notified an oppor-
tunity for a hearing as to whether de-
barment action should be taken under 
paragraph (a)(1) of this section or sec-
tion 3(a) of the Davis-Bacon Act. The 
Administrator shall furnish to those 
notified a summary of the investiga-
tive findings. If the contractor or sub-
contractor or any other parties noti-
fied wish to request a hearing as to 
whether debarment action should be 
taken, such a request shall be made by 
letter postmarked within 30 days of the 
date of the letter from the Adminis-
trator, and shall set forth any findings 
which are in dispute and the reasons 
therefor, including any affirmative de-
fenses to be raised. Upon receipt of 
such request for a hearing, the Admin-
istrator shall refer the case to the 
Chief Administrative Law Judge by 
Order of Reference, to which shall be 
attached a copy of the letter from the 
Administrator and the response there-
to, for designation of an Administra-
tive Law Judge to conduct such hear-
ings as may be necessary to determine 
the matters in dispute. In considering 
debarment under any of the statutes 
listed in § 5.1 other than the Davis- 
Bacon Act, the Administrative Law 
Judge shall issue an order concerning 
whether the contractor or subcon-
tractor is to be debarred in accordance 
with paragraph (a)(1) of this section. In 
considering debarment under the 
Davis-Bacon Act, the Administrative 
Law Judge shall issue a recommenda-
tion as to whether the contractor or 
subcontractor should be debarred under 
section 3(a) of the Act. 

(2) Hearings under this section shall 
be conducted in accordance with 29 
CFR part 6. If no hearing is requested 
within 30 days of receipt of the letter 
from the Administrator, the Adminis-
trator’s findings shall be final, except 
with respect to recommendations re-
garding debarment under the Davis- 
Bacon Act, as set forth in paragraph 
(a)(2) of this section. 

(c) Any person or firm debarred under 
§ 5.12(a)(1) may in writing request re-
moval from the debarment list after six 
months from the date of publication by 
the Comptroller General of such person 
or firm’s name on the ineligible list. 
Such a request should be directed to 
the Administrator of the Wage and 

Hour Division, Employment Standards 
Administration, U.S. Department of 
Labor, Washington, DC 20210, and shall 
contain a full explanation of the rea-
sons why such person or firm should be 
removed from the ineligible list. In 
cases where the contractor or subcon-
tractor failed to make full restitution 
to all underpaid employees, a request 
for removal will not be considered until 
such underpayments are made. In all 
other cases, the Administrator will ex-
amine the facts and circumstances sur-
rounding the violative practices which 
caused the debarment, and issue a deci-
sion as to whether or not such person 
or firm has demonstrated a current re-
sponsibility to comply with the labor 
standards provisions of the statutes 
listed in § 5.1, and therefore should be 
removed from the ineligible list. 
Among the factors to be considered in 
reaching such a decision are the sever-
ity of the violations, the contractor or 
subcontractor’s attitude towards com-
pliance, and the past compliance his-
tory of the firm. In no case will such 
removal be effected unless the Admin-
istrator determines after an investiga-
tion that such person or firm is in com-
pliance with the labor standards provi-
sions applicable to Federal contracts 
and Federally assisted construction 
work subject to any of the applicable 
statutes listed in § 5.1 and other labor 
statutes providing wage protection, 
such as the Service Contract Act, the 
Walsh-Healey Public Contracts Act, 
and the Fair Labor Standards Act. If 
the request for removal is denied, the 
person or firm may petition for review 
by the Administrative Review Board 
pursuant to 29 CFR part 7. 

(d)(1) Section 3(a) of the Davis-Bacon 
Act provides that for a period of three 
years from date of publication on the 
ineligible list, no contract shall be 
awarded to any persons or firms placed 
on the list as a result of a finding by 
the Comptroller General that such per-
sons or firms have disregarded obliga-
tions to employees and subcontractors 
under that Act, and further, that no 
contract shall be awarded to ‘‘any firm, 
corporation, partnership, or associa-
tion in which such persons or firms 
have an interest.’’ Paragraph (a)(1) of 
this section similarly provides that for 
a period not to exceed three years from 
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date of publication on the ineligible 
list, no contract subject to any of the 
statutes listed in § 5.1 shall be awarded 
to any contractor or subcontractor on 
the ineligible list pursuant to that 
paragraph, or to ‘‘any firm, corpora-
tion, partnership, or association’’ in 
which such contractor or subcon-
tractor has a ‘‘substantial interest.’’ A 
finding as to whether persons or firms 
whose names appear on the ineligible 
list have an interest (or a substantial 
interest, as appropriate) in any other 
firm, corporation, partnership, or asso-
ciation, may be made through inves-
tigation, hearing, or otherwise. 

(2)(i) The Administrator, on his/her 
own motion or after receipt of a re-
quest for a determination pursuant to 
paragraph (d)(3) of this section may 
make a finding on the issue of interest 
(or substantial interest, as appro-
priate). 

(ii) If the Administrator determines 
that there may be an interest (or sub-
stantial interest, as appropriate), but 
finds that there is insufficient evidence 
to render a final ruling thereon, the 
Administrator may refer the issue to 
the Chief Administrative Law Judge in 
accordance with paragraph (d)(4) of 
this section. 

(iii) If the Administrator finds that 
no interest (or substantial interest, as 
appropriate) exists, or that there is not 
sufficient information to warrant the 
initiation of an investigation, the re-
questing party, if any, will be so noti-
fied and no further action taken. 

(iv)(A) If the Administrator finds 
that an interest (or substantial inter-
est, as appropriate) exists, the person 
or firm affected will be notified of the 
Administrator’s finding (by certified 
mail to the last known address), which 
shall include the reasons therefor, and 
such person or firm shall be afforded an 
opportunity to request that a hearing 
be held to render a decision on the 
issue. 

(B) Such person or firm shall have 20 
days from the date of the Administra-
tor’s ruling to request a hearing. A de-
tailed statement of the reasons why 
the Administrator’s ruling is in error, 
including facts alleged to be in dispute, 
if any, shall be submitted with the re-
quest for a hearing. 

(C) If no hearing is requested within 
the time mentioned in paragraph 
(d)(2)(iv)(B) of this section, the Admin-
istrator’s finding shall be final and the 
Administrator shall so notify the 
Comptroller General. If a hearing is re-
quested, the ruling of the Adminis-
trator shall be inoperative unless and 
until the administrative law judge or 
the Administrative Review Board 
issues an order that there is an interest 
(or substantial interest, as appro-
priate). 

(3)(i) A request for a determination of 
interest (or substantial interest, as ap-
propriate), may be made by any inter-
ested party, including contractors or 
prospective contractors and associa-
tions of contractor’s representatives of 
employees, and interested Government 
agencies. Such a request shall be sub-
mitted in writing to the Adminis-
trator, Wage and Hour Division, Em-
ployment Standards Administration, 
U.S. Department of Labor, Washington, 
DC 20210. 

(ii) The request shall include a state-
ment setting forth in detail why the 
petitioner believes that a person or 
firm whose name appears on the 
debarred bidders list has an interest (or 
a substantial interest, as appropriate) 
in any firm, corporation, partnership, 
or association which is seeking or has 
been awarded a contract of the United 
States or the District of Columbia, or 
which is subject to any of the statutes 
listed in § 5.1. No particular form is pre-
scribed for the submission of a request 
under this section. 

(4) Referral to the Chief Administrative 
Law Judge. The Administrator, on his/ 
her own motion under paragraph 
(d)(2)(ii) of this section or upon a re-
quest for hearing where the Adminis-
trator determines that relevant facts 
are in dispute, will by order refer the 
issue to the Chief Administrative Law 
Judge, for designation of an Adminis-
trative Law Judge who shall conduct 
such hearings as may be necessary to 
render a decision solely on the issue of 
interest (or substantial interest, as ap-
propriate). Such proceedings shall be 
conducted in accordance with the pro-
cedures set forth at 29 CFR part 6. 
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(5) Referral to the Administrative Re-
view Board. If the person or firm af-
fected requests a hearing and the Ad-
ministrator determines that relevant 
facts are not in dispute, the Adminis-
trator will refer the issue and the 
record compiled thereon to the Admin-
istrative Review Board to render a de-
cision solely on the issue of interest (or 
substantial interest, as appropriate). 
Such proceeding shall be conducted in 
accordance with the procedures set 
forth at 29 CFR part 7. 

[48 FR 19541, Apr. 29, 1983, as amended at 48 
FR 50313, Nov. 1, 1983] 

§ 5.13 Rulings and interpretations. 

All questions relating to the applica-
tion and interpretation of wage deter-
minations (including the classifica-
tions therein) issued pursuant to part 1 
of this subtitle, of the rules contained 
in this part and in parts 1 and 3, and of 
the labor standards provisions of any of 
the statutes listed in § 5.1 shall be re-
ferred to the Administrator for appro-
priate ruling or interpretation. The 
rulings and interpretations shall be au-
thoritative and those under the Davis- 
Bacon Act may be relied upon as pro-
vided for in section 10 of the Portal-to- 
Portal Act of 1947 (29 U.S.C. 259). Re-
quests for such rulings and interpreta-
tions should be addressed to the Ad-
ministrator, Wage and Hour Division, 
Employment Standards Administra-
tion, U.S. Department of Labor, Wash-
ington, DC 20210. 

§ 5.14 Variations, tolerances, and ex-
emptions from parts 1 and 3 of this 
subtitle and this part. 

The Secretary of Labor may make 
variations, tolerances, and exemptions 
from the regulatory requirements of 
this part and those of parts 1 and 3 of 
this subtitle whenever the Secretary 
finds that such action is necessary and 
proper in the public interest or to pre-
vent injustice and undue hardship. 
Variations, tolerances, and exemptions 
may not be made from the statutory 
requirements of any of the statutes 
listed in § 5.1 unless the statute specifi-
cally provides such authority. 

§ 5.15 Limitations, variations, toler-
ances, and exemptions under the 
Contract Work Hours and Safety 
Standards Act. 

(a) General. Upon his or her own ini-
tiative or upon the request of any Fed-
eral agency, the Secretary of Labor 
may provide under section 105 of the 
Contract Work Hours and Safety 
Standards Act reasonable limitations 
and allow variations, tolerances, and 
exemptions to and from any or all pro-
visions of that Act whenever the Sec-
retary finds such action to be nec-
essary and proper in the public interest 
to prevent injustice, or undue hardship, 
or to avoid serious impairment of the 
conduct of Government business. Any 
request for such action by the Sec-
retary shall be submitted in writing, 
and shall set forth the reasons for 
which the request is made. 

(b) Exemptions. Pursuant to section 
105 of the Contract Work Hours and 
Safety Standards Act, the following 
classes of contracts are found exempt 
from all provisions of that Act in order 
to prevent injustice, undue hardship, or 
serious impairment of Government 
business: 

(1) Contract work performed in a 
workplace within a foreign country or 
within territory under the jurisdiction 
of the United States other than the fol-
lowing: A State of the United States; 
the District of Columbia; Puerto Rico; 
the Virgin Islands; Outer Continental 
Shelf lands defined in the Outer Conti-
nental Shelf Lands Act (ch. 345, 67 
Stat. 462); American Samoa; Guam; 
Wake Island; Eniwetok Atoll; Kwaja-
lein Atoll; and Johnston Island. 

(2) Agreements entered into by or on 
behalf of the Commodity Credit Cor-
poration providing for the storing in or 
handling by commercial warehouses of 
wheat, corn, oats, barley, rye, grain 
sorghums, soybeans, flaxseed, rice, 
naval stores, tobacco, peanuts, dry 
beans, seeds, cotton, and wool. 

(3) Sales of surplus power by the Ten-
nessee Valley Authority to States, 
counties, municipalities, cooperative 
organization of citizens or farmers, 
corporations and other individuals pur-
suant to section 10 of the Tennessee 
Valley Authority Act of 1933 (16 U.S.C. 
8311). 
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