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for which the employee is qualified, to-
gether with compensation (including
lost wages), terms, conditions, and
privileges of that employment.

(c) Withholding of funds—(1) Unpaid
wages or other relief. After an investiga-
tion and a determination by the Ad-
ministrator that lost wages or other
monetary relief is due, the Adminis-
trator may direct that so much of the
accrued payments due on either the
contract or any other contract between
the contractor and the Government
shall be withheld as are necessary to
pay the moneys due. Upon the final
order of the Secretary that such mon-
eys are due, the Administrator may di-
rect that such withheld funds be trans-
ferred to the Department of Labor for
disbursement.

(2) List of employees. If the Con-
tracting Officer or the Administrator,
upon final order of the Secretary, finds
that the predecessor contractor has
failed to provide a list of the names of
employees working under the contract
in accordance with §9.12(e) of this part,
the Contracting Officer may in his or
her discretion, or upon request by the
Administrator, take such action as
may be necessary to cause the suspen-
sion of the payment of contract funds
until such time as the list is provided
to the Contracting Officer.

(d) Ineligibility listing. Where the Sec-
retary finds that a contractor has
failed to comply with any order of the
Secretary, or has committed willful or
aggravated violations of this part, the
Secretary may order that the con-
tractor and its responsible officers, and
any firm in which the contractor has a
substantial interest, shall be ineligible
to be awarded any contract or sub-
contract of the United States for a pe-
riod of up to three years. Neither an
order for debarment of any contractor
or subcontractor from further Govern-
ment contracts under this section nor
the inclusion of a contractor or subcon-
tractor on a published list of noncom-
plying contractors shall be carried out
without affording the contractor or
subcontractor an opportunity for a
hearing.
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Subpart D—Administrator’s Deter-
mination, Mediation, and Ad-
ministrative Proceedings

§9.31 Determination of the Adminis-
trator.

(a) Written determination. Upon com-
pletion of an investigation under §9.23
of this part, and provided that a resolu-
tion is not reached that is consistent
with the requirements of this part and
acceptable to both the complainant(s)
and the successor contractor, the Ad-
ministrator will issue a written deter-
mination of whether a violation has oc-
curred. The determination shall con-
tain a statement of the investigation
findings and conclusions. A determina-
tion that a violation occurred shall ad-
dress appropriate relief and the issue of
ineligibility sanctions where appro-
priate. The Administrator will notify
any complainant(s); employee rep-
resentative(s); contractor, including
the prime contractor if a subcontractor
is implicated; and contractor rep-
resentative(s) by personal service or by
registered or certified mail to the last
known address, of the investigation
findings. Where service by certified
mail is not accepted by the party, the
Administrator may exercise discretion
to serve the determination by regular
mail.

(b) Notice to parties and effect—(1) Rel-
evant facts in dispute. Except as pro-
vided in paragraph (b)(2) of this sec-
tion, the determination of the Admin-
istrator shall advise the parties (ordi-
narily any complainant, the successor
contractor, and any of their represent-
atives) that the notice of determina-
tion shall become the final order of the
Secretary and shall not be appealable
in any administrative or judicial pro-
ceeding unless, postmarked within 20
days of the date of the determination
of the Administrator, the Chief Admin-
istrative Law Judge receives a request
for a hearing pursuant to §9.32(b)(1) of
this part. A detailed statement of the
reasons why the Administrator’s ruling
is in error, including facts alleged to be
in dispute, if any, shall be submitted
with the request for a hearing. The Ad-
ministrator’s determination not to
seek ineligibility sanctions shall not be
appealable.
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(2) Relevant facts not in dispute. If the
Administrator concludes that no rel-
evant facts are in dispute, the parties
and their representatives, if any, will
be so advised and will be further ad-
vised that the determination shall be-
come the final order of the Secretary
and shall not be appealable in any ad-
ministrative or judicial proceeding un-
less, postmarked within 20 days of the
date of the determination of the Ad-
ministrator, a petition for review is
filed with the Administrative Review
Board pursuant to §9.32(b)(2) of this
part. The determination will further
advise that if an aggrieved party dis-
agrees with the factual findings or be-
lieves there are relevant facts in dis-
pute, the aggrieved party may advise
the Administrator of the disputed facts
and request a hearing by letter, which
must be received within 20 days of the
date of the determination. The Admin-
istrator will either refer the request for
a hearing to the Chief Administrative
Law Judge, or notify the parties and
their representatives, if any, of the de-
termination of the Administrator that
there is no relevant issue of fact and
that a petition for review may be filed
with the Administrative Review Board
within 20 days of the date of the notice,
in accordance with the procedures at
§9.32(b)(2) of this part.

§9.32 Requesting appeals.

(a) General. If any party desires re-
view of the determination of the Ad-
ministrator, including judicial review,
a request for an Administrative Law
Judge hearing or petition for review by
the Administrative Review Board must
first be filed in accordance with
§9.31(b) of this part.

(b) Process—(1) For Administrative Law
Judge hearing—(i) General. Any ag-
grieved party may file a request for a
hearing by an Administrative Law
Judge within 20 days of the determina-
tion of the Administrator. The request
for a hearing shall be accompanied by a
copy of the determination of the Ad-
ministrator and may be filed by U.S.
mail, facsimile (FAX), telegram, hand
delivery, next-day delivery, or a simi-
lar service. At the same time, a copy of
any request for a hearing shall be sent
to the complainant(s) or successor con-
tractor, and their representatives, if

§9.32

any, as appropriate; the Administrator
of the Wage and Hour Division; and the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor, Washington, DC 20210.

(i1) By the complainant. The complain-
ant or any other interested party may
request a hearing where the Adminis-
trator determines, after investigation,
that there is no basis for a finding that
a contractor has committed viola-
tion(s), or where the complainant or
other interested party believes that the
Administrator has ordered inadequate
monetary relief. In such a proceeding,
the party requesting the hearing shall
be the prosecuting party and the con-
tractor shall be the respondent; the Ad-
ministrator may intervene as a party
or appear as amicus curiae at any time
in the proceeding, at the Administra-
tor’s discretion.

(iii) By the contractor. The contractor
or any other interested party may re-
quest a hearing where the Adminis-
trator determines, after investigation,
that the contractor has committed vio-
lation(s). In such a proceeding, the Ad-
ministrator shall be the prosecuting
party and the contractor shall be the
respondent.

(2) For Administrative Review Board re-
view—(i) General. Any aggrieved party
desiring review of a determination of
the Administrator in which there were
no relevant facts in dispute, or an Ad-
ministrative Law Judge’s decision,
shall file a written petition for review
with the Administrative Review Board
that must be postmarked within 20
days of the date of the determination
or decision and shall be served on all
parties and, where the case involves an
appeal from an Administrative Law
Judge’s decision, the Chief Administra-
tive Law Judge. See also §9.32(b)(1) of
this part.

(i1) Contents and service. (A) A peti-
tion for review shall refer to the spe-
cific findings of fact, conclusions of
law, or order at issue.

(B) Copies of the petition and all
briefs shall be served on the Adminis-
trator, Wage and Hour Division, and on
the Associate Solicitor, Division of
Fair Labor Standards, U.S. Depart-
ment of Labor, Washington, DC 20210.

(c) Effect of filing. If a timely request
for hearing or petition for review is
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