
169 

Office of the Secretary of Labor § 9.32 

(2) Relevant facts not in dispute. If the 
Administrator concludes that no rel-
evant facts are in dispute, the parties 
and their representatives, if any, will 
be so advised and will be further ad-
vised that the determination shall be-
come the final order of the Secretary 
and shall not be appealable in any ad-
ministrative or judicial proceeding un-
less, postmarked within 20 days of the 
date of the determination of the Ad-
ministrator, a petition for review is 
filed with the Administrative Review 
Board pursuant to § 9.32(b)(2) of this 
part. The determination will further 
advise that if an aggrieved party dis-
agrees with the factual findings or be-
lieves there are relevant facts in dis-
pute, the aggrieved party may advise 
the Administrator of the disputed facts 
and request a hearing by letter, which 
must be received within 20 days of the 
date of the determination. The Admin-
istrator will either refer the request for 
a hearing to the Chief Administrative 
Law Judge, or notify the parties and 
their representatives, if any, of the de-
termination of the Administrator that 
there is no relevant issue of fact and 
that a petition for review may be filed 
with the Administrative Review Board 
within 20 days of the date of the notice, 
in accordance with the procedures at 
§ 9.32(b)(2) of this part. 

§ 9.32 Requesting appeals. 
(a) General. If any party desires re-

view of the determination of the Ad-
ministrator, including judicial review, 
a request for an Administrative Law 
Judge hearing or petition for review by 
the Administrative Review Board must 
first be filed in accordance with 
§ 9.31(b) of this part. 

(b) Process—(1) For Administrative Law 
Judge hearing—(i) General. Any ag-
grieved party may file a request for a 
hearing by an Administrative Law 
Judge within 20 days of the determina-
tion of the Administrator. The request 
for a hearing shall be accompanied by a 
copy of the determination of the Ad-
ministrator and may be filed by U.S. 
mail, facsimile (FAX), telegram, hand 
delivery, next-day delivery, or a simi-
lar service. At the same time, a copy of 
any request for a hearing shall be sent 
to the complainant(s) or successor con-
tractor, and their representatives, if 

any, as appropriate; the Administrator 
of the Wage and Hour Division; and the 
Associate Solicitor, Division of Fair 
Labor Standards, U.S. Department of 
Labor, Washington, DC 20210. 

(ii) By the complainant. The complain-
ant or any other interested party may 
request a hearing where the Adminis-
trator determines, after investigation, 
that there is no basis for a finding that 
a contractor has committed viola-
tion(s), or where the complainant or 
other interested party believes that the 
Administrator has ordered inadequate 
monetary relief. In such a proceeding, 
the party requesting the hearing shall 
be the prosecuting party and the con-
tractor shall be the respondent; the Ad-
ministrator may intervene as a party 
or appear as amicus curiae at any time 
in the proceeding, at the Administra-
tor’s discretion. 

(iii) By the contractor. The contractor 
or any other interested party may re-
quest a hearing where the Adminis-
trator determines, after investigation, 
that the contractor has committed vio-
lation(s). In such a proceeding, the Ad-
ministrator shall be the prosecuting 
party and the contractor shall be the 
respondent. 

(2) For Administrative Review Board re-
view—(i) General. Any aggrieved party 
desiring review of a determination of 
the Administrator in which there were 
no relevant facts in dispute, or an Ad-
ministrative Law Judge’s decision, 
shall file a written petition for review 
with the Administrative Review Board 
that must be postmarked within 20 
days of the date of the determination 
or decision and shall be served on all 
parties and, where the case involves an 
appeal from an Administrative Law 
Judge’s decision, the Chief Administra-
tive Law Judge. See also § 9.32(b)(1) of 
this part. 

(ii) Contents and service. (A) A peti-
tion for review shall refer to the spe-
cific findings of fact, conclusions of 
law, or order at issue. 

(B) Copies of the petition and all 
briefs shall be served on the Adminis-
trator, Wage and Hour Division, and on 
the Associate Solicitor, Division of 
Fair Labor Standards, U.S. Depart-
ment of Labor, Washington, DC 20210. 

(c) Effect of filing. If a timely request 
for hearing or petition for review is 
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filed, the determination of the Admin-
istrator or the decision of the Adminis-
trative Law Judge shall be inoperative 
unless and until the Administrative 
Review Board issues an order affirming 
the determination or decision, or the 
determination or decision otherwise 
becomes a final order of the Secretary. 
If a petition for review concerns only 
the imposition of ineligibility sanc-
tions, however, the remainder of the 
decision shall be effective imme-
diately. No judicial review shall be 
available unless a timely petition for 
review to the Administrative Review 
Board is first filed. 

§ 9.33 Mediation. 
(a) General. The parties are encour-

aged to resolve disputes in accordance 
with the conciliation procedures set 
forth at § 9.22 of this part, or, where 
such efforts have failed, to utilize set-
tlement judges to mediate settlement 
negotiations pursuant to 29 CFR 18.9 
when those provisions apply. At any 
time after commencement of a pro-
ceeding, the parties jointly may move 
to defer the hearing for a reasonable 
time to permit negotiation of a settle-
ment or an agreement containing find-
ings and an order disposing of the 
whole or any part of the proceeding. 

(b) Appointing settlement judge for 
cases scheduled with the Office of Admin-
istrative Law Judges. Upon a request by 
a party or the presiding Administrative 
Law Judge, the Chief Administrative 
Law Judge may appoint a settlement 
judge. The Chief Administrative Law 
Judge has sole discretion to decide 
whether to appoint a settlement judge, 
except that a settlement judge shall 
not be appointed when a party objects 
to referral of the matter to a settle-
ment judge. 

§ 9.34 Administrative Law Judge hear-
ings. 

(a) Authority—(1) General. The Office 
of Administrative Law Judges has ju-
risdiction to hear and decide appeals 
pursuant to § 9.31(b)(1) of this part con-
cerning questions of law and fact from 
determinations of the Administrator 
issued under § 9.31 of this part. In con-
sidering the matters within the scope 
of its jurisdiction, the Administrative 
Law Judge shall act as the authorized 

representative of the Secretary and 
shall act fully and, subject to an appeal 
filed under § 9.32(b)(2) of this part, fi-
nally on behalf of the Secretary con-
cerning such matters. 

(2) Limit on scope of review. (i) The Ad-
ministrative Law Judge shall not have 
jurisdiction to pass on the validity of 
any provision of this part. 

(ii) The Equal Access to Justice Act, 
as amended, does not apply to hearings 
under this part. Accordingly, an Ad-
ministrative Law Judge shall have no 
authority to award attorney fees and/ 
or other litigation expenses pursuant 
to the provisions of the Equal Access 
to Justice Act for any proceeding 
under this part. 

(b) Scheduling. If the case is not 
stayed to attempt settlement in ac-
cordance with § 9.33(a) of this part, the 
Administrative Law Judge to whom 
the case is assigned shall, within 15 cal-
endar days following receipt of the re-
quest for hearing, notify the parties 
and any representatives, of the day, 
time, and place for hearing. The date of 
the hearing shall not be more than 60 
days from the date of receipt of the re-
quest for hearing. 

(c) Dismissing challenges for failure to 
participate. The Administrative Law 
Judge may, at the request of a party or 
on his/her own motion, dismiss a chal-
lenge to a determination of the Admin-
istrator upon the failure of the party 
requesting a hearing or his/her rep-
resentative to attend a hearing with-
out good cause; or upon the failure of 
said party to comply with a lawful 
order of the Administrative Law Judge. 

(d) Administrator’s participation. At 
the Administrator’s discretion, the Ad-
ministrator has the right to partici-
pate as a party or as amicus curiae at 
any time in the proceedings, including 
the right to petition for review of a de-
cision of an Administrative Law Judge 
in a case in which the Administrator 
has not previously participated. The 
Administrator shall participate as a 
party in any proceeding in which the 
Administrator has found any violation 
of this part, except where the com-
plainant or other interested party chal-
lenges only the amount of monetary 
relief. See also § 9.32(b)(2)(i)(C) of this 
part. 
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