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(e) Hearing officer analysis. The hear-
ing officer may submit an analysis of 
the record to the regional director or 
the Board but he shall make no rec-
ommendations. 

(f) Witness fees. Witness fees and mile-
age shall be paid by the party at whose 
instance the witness appears. 

[76 FR 80185, Dec. 22, 2011] 

§ 102.67 Proceedings before the re-
gional director; further hearing; ac-
tion by the regional director; re-
view of action by the regional direc-
tor; statement in opposition; trans-
fer of case to the Board; Board ac-
tion. 

(a) Proceedings before regional director. 
The regional director may proceed, ei-
ther forthwith upon the record or after 
oral argument, the submission of 
briefs, or further hearing, as he may 
deem proper, to determine whether a 
question concerning representation ex-
ists in a unit appropriate for purposes 
of collective bargaining, and to direct 
an election, dismiss the petition, or 
make other disposition of the matter. 

(b) Directions of elections; dismissals; 
requests for review. A decision by the re-
gional director upon the record shall 
set forth his findings, conclusions, and 
order or direction. The decision of the 
regional director shall be final: Pro-
vided, however, That within 14 days 
after service of a decision dismissing a 
petition any party may file a request 
for review of such a dismissal with the 
Board in Washington, DC: Provided, fur-
ther, That any party may, after the 
election, file a request for review of a 
regional director’s decision to direct an 
election within the time periods speci-
fied and as described in § 102.69. 

(c) Grounds for review. The Board will 
grant a request for review only where 
compelling reasons exist therefor. Ac-
cordingly, a request for review may be 
granted only upon one or more of the 
following grounds: 

(1) That a substantial question of law 
or policy is raised because of: 

(i) The absence of; or 
(ii) A departure from, officially re-

ported Board precedent. 
(2) That the regional director’s deci-

sion on a substantial factual issue is 
clearly erroneous on the record and 

such error prejudicially affects the 
rights of a party. 

(3) That the conduct of the hearing or 
any ruling made in connection with the 
proceeding has resulted in prejudicial 
error. 

(4) That there are compelling reasons 
for reconsideration of an important 
Board rule or policy. 

(d) Contents of request. Any request 
for review must be a self-contained 
document enabling the Board to rule 
on the basis of its contents without the 
necessity or recourse to the record; 
however, the Board may, in its discre-
tion, examine the record in evaluating 
the request. With respect to the ground 
listed in paragraph (c)(2) of this sec-
tion, and other grounds where appro-
priate, said request must contain a 
summary of all evidence or rulings 
bearing on the issues together with 
page citations from the transcript and 
a summary of argument. But such re-
quest may not raise any issue or allege 
any facts not timely presented to the 
regional director. 

(e) Opposition to request. Any party 
may, within 7 days after the last day 
on which the request for review must 
be filed, file with the Board a state-
ment in opposition thereto, which shall 
be served in accordance with the re-
quirements of paragraph (k) of this sec-
tion. A statement of such service of op-
position shall be filed simultaneously 
with the Board. The Board may deny 
the request for review without await-
ing a statement in opposition thereto. 

(f) Waiver; denial of request. The par-
ties may, at any time, waive their 
right to request review. Failure to re-
quest review shall preclude such par-
ties from relitigating, in any related 
subsequent unfair labor practice pro-
ceeding, any issue which was, or could 
have been, raised in the representation 
proceeding. Denial of a request for re-
view shall constitute an affirmance of 
the regional director’s action which 
shall also preclude relitigating any 
such issues in any related subsequent 
unfair labor practice proceeding. 

(g) Grant of review; briefs. The grant-
ing of a request for review shall not 
stay the regional director’s decision 
unless otherwise ordered by the Board. 
Except where the Board rules upon the 
issues on review in the order granting 
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review, the appellants and other par-
ties may, within 14 days after issuance 
of an order granting review, file briefs 
with the Board. Such briefs may be re-
productions of those previously filed 
with the regional director and/or other 
briefs which shall be limited to the 
issues raised in the request for review. 
Where review has been granted, the 
Board will consider the entire record in 
the light of the grounds relied on for 
review. Any request for review may be 
withdrawn with the permission of the 
Board at any time prior to the issuance 
of the decision of the Board thereon. 

(h) Transfer. In any case in which it 
appears to the regional director that 
the proceeding raises questions which 
should be decided by the Board, he 
may, at any time, issue an order, to be 
effective after the close of the hearing 
and before decision, transferring the 
case to the Board for decision. Such an 
order may be served on the parties 
upon the record of the hearing. 

(i) Briefs. If any case is transferred to 
the Board for decision after the parties 
have filed briefs with the regional di-
rector, the parties may, within such 
time after service of the order transfer-
ring the case as is fixed by the regional 
director, file with the Board the brief 
previously filed with the regional di-
rector. No further briefs shall be per-
mitted except by special permission of 
the Board. 

(j) Board action. Upon transfer of the 
case to the Board, the Board shall pro-
ceed, either forthwith upon the record, 
or after oral argument or the submis-
sion of briefs, or further hearing, as it 
may determine, to decide the issues re-
ferred to it or to review the decision of 
the regional director and shall direct a 
secret ballot of the employees or the 
appropriate action to be taken on im-
pounded ballots of an election already 
conducted, dismiss the petition, affirm 
or reverse the regional director’s order 
in whole or in part, or make such other 
disposition of the matter as it deems 
appropriate. 

(k)(1) Format of request. All docu-
ments filed with the Board under the 
provisions of this section shall be filed 
in eight copies, double spaced, on 81/2- 
by 11-inch paper, and shall be printed 
or otherwise legibly duplicated. Carbon 
copies of typewritten materials will 

not be accepted. Requests for review, 
including briefs in support thereof; 
statements in opposition thereto; and 
briefs on review shall not exceed 50 
pages in length, exclusive of subject 
index and table of cases and other au-
thorities cited, unless permission to ex-
ceed that limit is obtained from the 
Board by motion, setting forth the rea-
sons therefor, filed not less than 5 
days, including Saturdays, Sundays, 
and holidays, prior to the date the doc-
ument is due. Where any brief filed 
pursuant to this section exceeds 20 
pages, it shall contain a subject index 
with page authorities cited. 

(2) Service of copies of request. The 
party filing with the Board a request 
for review, a statement in opposition 
to a request for review, or a brief on re-
view shall serve a copy thereof on the 
other parties and shall file a copy with 
the regional director. A statement of 
such service shall be filed with the 
Board together with the document. 

(3) Extensions. Requests for exten-
sions of time to file requests for re-
view, statements in opposition to a re-
quest for review, or briefs, as permitted 
by this section, shall be filed with the 
Board or the regional director, as the 
case may be. The party filing the re-
quest for an extension of time shall 
serve a copy thereof on the other par-
ties and, if filed with the Board, on the 
regional director. A statement of such 
service shall be filed with the docu-
ment. 

[76 FR 80185, Dec. 22, 2011] 

§ 102.68 Record; what constitutes; 
transmission to Board. 

The record in a proceeding conducted 
pursuant to the foregoing section shall 
consist of: the petition, notice of hear-
ing with affidavit of service thereof, 
motions, rulings, orders, the steno-
graphic report of the hearing and of 
any oral argument before the regional 
director, stipulations, exhibits, affida-
vits of service, and any briefs or other 
legal memoranda submitted by the par-
ties to the regional director or to the 
Board, and the decision of the regional 
director, if any. Immediately upon 
issuance by the regional director of an 
order transferring the case to the 
Board, or upon issuance of an order 
granting a request for review by the 
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