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(c) The signed application con-
stitutes the temporary authority to 
employ workers with disabilities at 
special minimum wage rates. A copy of 
the application must be forwarded 
within 10 days to the appropriate Re-
gional Office of the Wage and Hour Di-
vision. Upon receipt, the application 
will be reviewed and, where appro-
priate, a certificate will be issued by 
the Regional Office. Where additional 
information is required or certification 
is denied, the applicant will receive no-
tification from the Regional Office. 

§ 525.9 Criteria for employment of 
workers with disabilities under cer-
tificates at special minimum wage 
rates. 

(a) In order to determine that special 
minimum wage rates are necessary in 
order to prevent the curtailment of op-
portunities for employment, the fol-
lowing criteria will be considered: 

(1) The nature and extent of the dis-
abilities of the individuals employed as 
these disabilities relate to the individ-
uals’ productivity; 

(2) The prevailing wages of experi-
enced employees not disabled for the 
job who are employed in the vicinity in 
industry engaged in work comparable 
to that performed at the special min-
imum wage rate; 

(3) The productivity of the workers 
with disabilities compared to the norm 
established for nondisabled workers 
through the use of a verifiable work 
measurement method (see § 525.12(h)) or 
the productivity of experienced non-
disabled workers employed in the vi-
cinity on comparable work; and, 

(4) The wage rates to be paid to the 
workers with disabilities for work com-
parable to that performed by experi-
enced nondisabled workers. 

(b) In order to be granted a certifi-
cate authorizing the employment of 
workers with disabilities at special 
minimum wage rates, the employer 
must provide the following written as-
surances concerning such employment: 

(1) In the case of individuals paid 
hourly rates, the special minimum 
wage rates will be reviewed by the em-
ployer at periodic intervals at a min-
imum of once every six months; and, 

(2) Wages for all employees will be 
adjusted by the employer at periodic 

intervals at a minimum of once each 
year to reflect changes in the pre-
vailing wages paid to experienced non-
disabled individuals employed in the 
locality for essentially the same type 
of work. 

§ 525.10 Prevailing wage rates. 
(a) A prevailing wage rate is a wage 

rate that is paid to an experienced 
worker not disabled for the work to be 
performed. The Department recognizes 
that there may be more than one wage 
rate for a specific type of work in a 
given area. An employer must be able 
to demonstrate that the rate being 
used as prevailing for determining a 
commensurate wage was objectively 
determined according to the guidelines 
contained in this section. 

(b) An employer whose work force 
primarily consists of nondisabled work-
ers or who employs more than a token 
number of nondisabled workers doing 
similar work may use as the prevailing 
wage the wage rate paid to that em-
ployer’s experienced nondisabled em-
ployees performing similar work. 
Where an agency places a worker or 
workers with disabilities on the prem-
ises of an employer described above, 
the wage paid to the employer’s experi-
enced workers may be used as pre-
vailing. 

(c) An employer whose work force 
primarily consists of workers disabled 
for the work to be performed may de-
termine the prevailing wage by 
ascertaining the wage rates paid to the 
experienced nondisabled workers of 
other employers in the vicinity. Such 
data may be obtained by surveying 
comparable firms in the area that em-
ploy primarily nondisabled workers 
doing similar work. The firms surveyed 
must be representative of comparable 
firms in terms of wages paid to experi-
enced workers doing similar work. The 
appropriate size of such a sample will 
depend on the number of firms doing 
similar work but should include no less 
than three firms unless there are fewer 
firms doing such work in the area. A 
comparable firm is one which is of 
similar size in terms of employees or 
which competes for or bids on con-
tracts of a similar size or nature. Em-
ployers may contact other sources such 
as the Bureau of Labor Statistics or 

VerDate Mar<15>2010 17:03 Jul 19, 2013 Jkt 229114 PO 00000 Frm 00192 Fmt 8010 Sfmt 8010 Q:\29\29V3.TXT ofr150 PsN: PC150



183 

Wage and Hour Division, Labor § 525.12 

private or State employment services 
where surveys are not practical. If 
similar work cannot be found in the 
area defined by the geographic labor 
market, the closest comparable com-
munity may be used. 

(d) The prevailing wage rate must be 
based upon the wage rate paid to expe-
rienced nondisabled workers as defined 
elsewhere in these regulations. Em-
ployment services which only provide 
entry level wage data are not accept-
able as sources for prevailing wage in-
formation as required in these regula-
tions. 

(e) There is no prescribed method for 
tabulating the results of a prevailing 
wage survey. For example, either a 
weighted or unweighted average would 
be acceptable provided the employer is 
consistent in the methodology used. 

(f) The prevailing wage must be based 
upon work utilizing similar methods 
and equipment. Where the employer is 
unable to obtain the prevailing wage 
for a specific job to be performed on 
the premises, such as collating docu-
ments, it would be acceptable to use as 
the prevailing wage the wage paid to 
experienced individuals employed in 
similar jobs such as file clerk or gen-
eral office clerk, requiring the same 
general skill levels. 

(g) The following information should 
be recorded in documenting the deter-
mination of prevailing wage rates: 

(1) Date of contact with firm or other 
source; 

(2) Name, address, and phone number 
of firm or other source contacted; 

(3) Individual contacted within firm 
or source; 

(4) Title of individual contacted; 
(5) Wage rate information provided; 
(6) Brief description of work for 

which wage information is provided; 
(7) Basis for the conclusion that wage 

rate is not based upon an entry level 
position. (See also § 525.10(c).) 

(h) A prevailing wage may not be less 
than the minimum wage specified in 
section 6(a) of FLSA. 

§ 525.11 Issuance of certificates. 
(a) Upon consideration of the criteria 

cited in these regulations, a special 
certificate may be issued. 

(b) If a special minimum wage certifi-
cate is issued, a copy shall be sent to 

the employer. If denied, the employer 
will be notified in writing and told the 
reasons for the denial, as well as the 
right to petition under § 525.18. 

§ 525.12 Terms and conditions of spe-
cial minimum wage certificates. 

(a) A special minimum wage certifi-
cate shall specify the terms and condi-
tions under which it is granted. 

(b) A special minimum wage certifi-
cate shall apply to all workers em-
ployed by the employer to which the 
special certificate is granted provided 
such workers are in fact disabled for 
the work they are to perform. 

(c) A special minimum wage certifi-
cate shall be effective for a period to be 
designated by the Administrator. 
Workers with disabilities may be paid 
wages lower than the statutory min-
imum wage rate set forth in section 6 
of FLSA only during the effective pe-
riod of the certificate. 

(d) Workers paid under special min-
imum wage certificates shall be paid 
wages commensurate with those paid 
experienced nondisabled workers em-
ployed in the vicinity in which they 
are employed for essentially the same 
type, quality, and quantity of work. 

(e) Workers with disabilities shall be 
paid not less than one and one-half 
times their regular rates of pay for all 
hours worked in excess of the max-
imum workweek applicable under sec-
tion 7 of FLSA. 

(f) The wages of all workers paid a 
special minimum wage under this part 
shall be adjusted by the employer at 
periodic intervals at a minimum of 
once a year to reflect changes in the 
prevailing wages paid to experienced 
individuals not disabled for the work to 
be performed employed in the vicinity 
for essentially the same type of work. 

(g) Each worker with a disability 
and, where appropriate, a parent or 
guardian of the worker, shall be in-
formed, orally and in writing, of the 
terms of the certificate under which 
such worker is employed. This require-
ment may be satisfied by making cop-
ies of the certificate available. Where a 
worker with disabilities displays an un-
derstanding of the terms of a certifi-
cate and requests that other parties 
not be informed, it is not necessary to 
inform a parent or guardian. 
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