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29 CFR Ch. V (7–1–13 Edition) § 784.110 

§ 784.110 Performing operations both 
on nonaquatic products and named 
aquatic products. 

By their terms, sections 13(a)(5) and 
13(b)(4) provide no exemption with re-
spect to operations performed on any 
products other than the aquatic prod-
ucts named in these subsections (see 
§ 784.107). Accordingly, neither of the 
exemptions is applicable to the making 
of any commodities from ingredients 
only part of which consist of such 
aquatic products, if a substantial 
amount of other products is contained 
in the commodity so produced (com-
pare Walling v. Bridgeman-Russell Co., 6 
Labor Cases 61, 422, 2 WH Cases 785 (D. 
Minn.) and Miller v. Litchfield Creamery 
Co., 11 Labor Cases 63, 274, 5 WH Cases 
1039 (N.D. Ind.), with Mitchell v. Trade 
Winds, Inc., 289 F. 2d 278). Thus, the 
first processing, canning, or processing 
of codfish cakes, clam chowder, dog 
food, crab cakes, or livestock food con-
taining aquatic products is often not 
exempt within the meaning of the rel-
evant exemptions. 

§ 784.111 Operations on named prod-
ucts with substantial amounts of 
other ingredients are not exempt. 

To exempt employees employed in 
first processing, canning, or processing 
products composed of the named com-
modities and a substantial amount of 
ingredients not named in the exemp-
tions would be contrary to the lan-
guage and purposes of such exemptions 
which specifically enumerate the com-
modities on which exempt operations 
were intended to be performed. Con-
sequently, in such situations all oper-
ations performed on the mixed prod-
ucts at and from the time of the addi-
tion of the foreign ingredients, includ-
ing those activities which are an inte-
gral part of first processing, canning, 
or processing are nonexempt activities. 
However, activities performed in con-
nection with such operations on the 
named aquatic products prior to the 
addition of the foreign ingredients are 
deemed exempt operations under the 
applicable exemption. Where the com-
modity produced from named aquatic 
products contains an insubstantial 
amount of products not named in the 
exemption, the operations will be con-
sidered as performed on the aquatic 

products and handling and preparation 
of the foreign ingredients for use in the 
exempt operations will also be consid-
ered as exempt activities. 

§ 784.112 Substantial amounts of non-
aquatic products; enforcement pol-
icy. 

As an enforcement policy in applying 
the principles stated in §§ 784.110 and 
784.111, if more than 20 percent of a 
commodity consists of products other 
than aquatic products named in section 
13(a)(5) or 13(b)(4), the commodity will 
be deemed to contain a substantial 
amount of such nonaquatic products. 

§ 784.113 Work related to named oper-
ations performed in off- or dead- 
season. 

Generally, during the dead or inac-
tive season when operations named in 
section 13(a)(5) or 13(b)(4) are not being 
performed on the specified aquatic 
forms of life, employees performing 
work relating to the plant or equip-
ment which is used in such operations 
during the active seasons are not ex-
empt. Illustrative of such employees 
are those who repair, overhaul, or re-
condition fishing equipment or proc-
essing or canning equipment and ma-
chinery during the off-season periods 
when fishing, processing, or canning is 
not going on. An exemption provided 
for employees employed ‘‘in’’ specified 
operations is plainly not intended to 
apply to employees employed in other 
activities during periods when the 
specified operations are not being car-
ried on, where their work is function-
ally remote from the actual conduct of 
the operations for which exemption is 
provided and is unaffected by the nat-
ural factors which the Congress relied 
on as reason for exemption. The courts 
have recognized these principles. See 
Maneja v. Waialua, 349 U.S. 254; Mitchell 
v. Stinson, 217 F. 2d 210; Maisonet v. Cen-
tral Coloso, 6 Labor Cases (CCH) par. 
61,337, 2 WH Cases 753 (D. P.R.); Abram 
v. San Joaquin Cotton Oil Co., 49 F. 
Supp. 393 (S.D. Calif.), and Heaburg v. 
Independent Oil Mill Inc., 46 F. Supp. 751 
(W.D. Tenn.). On the other hand, there 
may be situations where employees 
performing certain preseason or 
postseason activities immediately 
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