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part. (See § 1630.15(b) Defenses to
charges of discriminatory application
of selection criteria.)
(c) Examination of employees. A covered entity may require a medical examination (and/or inquiry) of an employee that is job-related and consistent with business necessity. A covered entity may make inquiries into
the ability of an employee to perform
job-related functions.
(1) Information obtained under paragraph (c) of this section regarding the
medical condition or history of any
employee shall be collected and maintained on separate forms and in separate medical files and be treated as a
confidential medical record, except
that:
(i) Supervisors and managers may be
informed regarding necessary restrictions on the work or duties of the employee and necessary accommodations;
(ii) First aid and safety personnel
may be informed, when appropriate, if
the disability might require emergency
treatment; and
(iii) Government officials investigating compliance with this part
shall be provided relevant information
on request.
(2) Information obtained under paragraph (c) of this section regarding the
medical condition or history of any
employee shall not be used for any purpose inconsistent with this part.
(d) Other acceptable examinations and
inquiries. A covered entity may conduct
voluntary medical examinations and
activities, including voluntary medical
histories, which are part of an employee health program available to employees at the work site.
(1) Information obtained under paragraph (d) of this section regarding the
medical condition or history of any
employee shall be collected and maintained on separate forms and in separate medical files and be treated as a
confidential medical record, except
that:
(i) Supervisors and managers may be
informed regarding necessary restrictions on the work or duties of the employee and necessary accommodations;
(ii) First aid and safety personnel
may be informed, when appropriate, if
the disability might require emergency
treatment; and

(iii) Government officials investigating compliance with this part
shall be provided relevant information
on request.
(2) Information obtained under paragraph (d) of this section regarding the
medical condition or history of any
employee shall not be used for any purpose inconsistent with this part.
§ 1630.15 Defenses.
Defenses to an allegation of discrimination under this part may include,
but are not limited to, the following:
(a) Disparate treatment charges. It may
be a defense to a charge of disparate
treatment
brought
under
§§ 1630.4
through 1630.8 and 1630.11 through
1630.12 that the challenged action is
justified by a legitimate, nondiscriminatory reason.
(b) Charges of discriminatory application of selection criteria—(1) In general.
It may be a defense to a charge of discrimination, as described in § 1630.10,
that an alleged application of qualification standards, tests, or selection
criteria that screens out or tends to
screen out or otherwise denies a job or
benefit to an individual with a disability has been shown to be job-related and consistent with business necessity, and such performance cannot
be accomplished with reasonable accommodation, as required in this part.
(2) Direct threat as a qualification
standard. The term ‘‘qualification
standard’’ may include a requirement
that an individual shall not pose a direct threat to the health or safety of
the individual or others in the workplace. (See § 1630.2(r) defining direct
threat.)
(c) Other disparate impact charges. It
may be a defense to a charge of discrimination brought under this part
that a uniformly applied standard, criterion, or policy has a disparate impact
on an individual with a disability or a
class of individuals with disabilities
that the challenged standard, criterion
or policy has been shown to be job-related and consistent with business necessity, and such performance cannot
be accomplished with reasonable accommodation, as required in this part.
(d) Charges of not making reasonable
accommodation. It may be a defense to a
charge of discrimination, as described
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Equal Employment Opportunity Comm.
in § 1630.9, that a requested or necessary accommodation would impose
an undue hardship on the operation of
the covered entity’s business.
(e) Conflict with other Federal laws. It
may be a defense to a charge of discrimination under this part that a
challenged action is required or necessitated by another Federal law or regulation, or that another Federal law or
regulation prohibits an action (including the provision of a particular reasonable accommodation) that would
otherwise be required by this part.
(f) Claims based on transitory and
minor impairments under the ‘‘regarded
as’’ prong. It may be a defense to a
charge of discrimination by an individual claiming coverage under the
‘‘regarded as’’ prong of the definition of
disability that the impairment is (in
the case of an actual impairment) or
would be (in the case of a perceived impairment) ‘‘transitory and minor.’’ To
establish this defense, a covered entity
must demonstrate that the impairment
is both ‘‘transitory’’ and ‘‘minor.’’
Whether the impairment at issue is or
would be ‘‘transitory and minor’’ is to
be determined objectively. A covered
entity may not defeat ‘‘regarded as’’
coverage of an individual simply by
demonstrating that it subjectively believed the impairment was transitory
and minor; rather, the covered entity
must demonstrate that the impairment
is (in the case of an actual impairment)
or would be (in the case of a perceived
impairment)
both
transitory
and
minor. For purposes of this section,
‘‘transitory’’ is defined as lasting or expected to last six months or less.
(g) Additional defenses. It may be a defense to a charge of discrimination
under this part that the alleged discriminatory action is specifically permitted by § 1630.14 or § 1630.16.
[56 FR 35734, July 26, 1991, as amended at 76
FR 17003, Mar. 25, 2011]

§ 1630.16 Specific activities permitted.
(a) Religious entities. A religious corporation, association, educational institution, or society is permitted to
give preference in employment to individuals of a particular religion to perform work connected with the carrying
on by that corporation, association,
educational institution, or society of

§ 1630.16
its activities. A religious entity may
require that all applicants and employees conform to the religious tenets of
such organization. However, a religious
entity may not discriminate against a
qualified individual, who satisfies the
permitted religious criteria, on the
basis of his or her disability.
(b) Regulation of alcohol and drugs. A
covered entity:
(1) May prohibit the illegal use of
drugs and the use of alcohol at the
workplace by all employees;
(2) May require that employees not
be under the influence of alcohol or be
engaging in the illegal use of drugs at
the workplace;
(3) May require that all employees
behave in conformance with the requirements established under the DrugFree Workplace Act of 1988 (41 U.S.C.
701 et seq.);
(4) May hold an employee who engages in the illegal use of drugs or who
is an alcoholic to the same qualification standards for employment or job
performance and behavior to which the
entity holds its other employees, even
if any unsatisfactory performance or
behavior is related to the employee’s
drug use or alcoholism;
(5) May require that its employees
employed in an industry subject to
such regulations comply with the
standards established in the regulations (if any) of the Departments of Defense and Transportation, and of the
Nuclear Regulatory Commission, regarding alcohol and the illegal use of
drugs; and
(6) May require that employees employed in sensitive positions comply
with the regulations (if any) of the Departments of Defense and Transportation and of the Nuclear Regulatory
Commission that apply to employment
in sensitive positions subject to such
regulations.
(c) Drug testing—(1) General policy.
For purposes of this part, a test to determine the illegal use of drugs is not
considered a medical examination.
Thus, the administration of such drug
tests by a covered entity to its job applicants or employees is not a violation
of § 1630.13 of this part. However, this
part does not encourage, prohibit, or
authorize a covered entity to conduct
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