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(c) Assistant Secretary means the As-
sistant Secretary of Labor for Occupa-
tional Safety and Health. 

(d) Person means an individual, part-
nership, association, corporation, busi-
ness trust, legal representative, and or-
ganized group of individuals, or an 
agency, authority, or instrumentality 
of the United States or of a State. 

(e) Party means a person admitted to 
participate in a hearing conducted in 
accordance with subpart C of this part. 
An applicant for relief and any affected 
employee shall be entitled to be named 
parties. The Department of Labor, rep-
resented by the Office of the Solicitor, 
shall be deemed to be a party without 
the necessity of being named. 

(f) Affected employee means an em-
ployee who would be affected by the 
grant or denial of a variance, limita-
tion, variation, tolerance, or exemp-
tion, or any one of his authorized rep-
resentatives, such as his collective bar-
gaining agent. 

§ 1905.3 Petitions for amendments to 
this part. 

Any person may at any time petition 
the Assistant Secretary in writing to 
revise, amend, or revoke any provisions 
of this part. The petition should set 
forth either the terms or the substance 
of the rule desired, with a concise 
statement of the reasons therefor and 
the effects thereof. 

§ 1905.4 Amendments to this part. 

The Assistant Secretary may at any 
time revise, amend, or revoke any pro-
visions of this part, on his own motion 
or upon the written petition of any per-
son. 

§ 1905.5 Effect of variances. 

All variances granted pursuant to 
this part shall have only future effect. 
In his discretion, the Assistant Sec-
retary may decline to entertain an ap-
plication for a variance on a subject or 
issue concerning which a citation has 
been issued to the employer involved 
and a proceeding on the citation or a 
related issue concerning a proposed 
penalty or period of abatement is pend-
ing before the Occupational Safety and 
Health Review Commission or appro-

priate State review authority until the 
completion of such proceeding. 

[36 FR 12290, June 30, 1971, as amended at 40 
FR 25449, June 16, 1975] 

§ 1905.6 Public notice of a granted 
variance, limitation, variation, tol-
erance, or exemption. 

Every final action granting a vari-
ance, limitation, variation, tolerance, 
or exemption under this part shall be 
published in the FEDERAL REGISTER. 
Every such final action shall specify 
the alternative to the standard in-
volved which the particular variance 
permits. 

§ 1905.7 Form of documents; subscrip-
tion; copies. 

(a) No particular form is prescribed 
for applications and other papers which 
may be filed in proceedings under this 
part. However, any applications and 
other papers shall be clearly legible. 
An original and six copies of any appli-
cation or other papers shall be filed. 
The original shall be typewritten. 
Clear carbon copies, or printed or proc-
essed copies are acceptable copies. 

(b) Each application or other paper 
which is filed in proceedings under this 
part shall be subscribed by the person 
filing the same or by his attorney or 
other authorized representative. 

Subpart B—Applications for 
Variances, Limitations, Vari-
ations, Tolerances, Exemp-
tions and Other Relief 

§ 1905.10 Variances and other relief 
under section 6(b)(6)(A). 

(a) Application for variance. Any em-
ployer, or class of employers, desiring a 
variance from a standard, or portion 
thereof, authorized by section 6(b)(6)(A) 
of the Act may file a written applica-
tion containing the information speci-
fied in paragraph (b) of this section 
with the Assistant Secretary for Occu-
pational Safety and Health, U.S. De-
partment of Labor, Washington, DC 
20210. 

(b) Contents. An application filed pur-
suant to paragraph (a) of this section 
shall include: 

(1) The name and address of the ap-
plicant; 
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(2) The address of the place or places 
of employment involved; 

(3) A specification of the standard or 
portion thereof from which the appli-
cant seeks a variance; 

(4) A representation by the applicant, 
supported by representations from 
qualified persons having first-hand 
knowledge of the facts represented, 
that he is unable to comply with the 
standard or portion thereof by its effec-
tive date and a detailed statement of 
the reasons therefor; 

(5) A statement of the steps the ap-
plicant has taken and will take, with 
specific dates where appropriate, to 
protect employees against the hazard 
covered by the standard; 

(6) A statement of when the applicant 
expects to be able to comply with the 
standard and of what steps he has 
taken and will take, with specific dates 
where appropriate, to come into com-
pliance with the standard; 

(7) A statement of the facts the appli-
cant would show to establish that 

(i) The applicant is unable to comply 
with a standard by its effective date 
because of unavailability of profes-
sional or technical personnel or of ma-
terials and equipment needed to come 
into compliance with the standard or 
because necessary construction or al-
teration of facilities cannot be com-
pleted by the effective date; 

(ii) He is taking all available steps to 
safeguard his employees against the 
hazards covered by the standard; and 

(iii) He has an effective program for 
coming into compliance with the 
standard as quickly as practicable; 

(8) Any request for a hearing, as pro-
vided in this part; 

(9) A statement that the applicant 
has informed his affected employees of 
the application by giving a copy there-
of to their authorized representative, 
posting a statement, giving a summary 
of the application and specifying where 
a copy may be examined, at the place 
or places where notices to employees 
are normally posted, and by other ap-
propriate means; and 

(10) A description of how affected em-
ployees have been informed of the ap-
plication and of their right to petition 
the Assistant Secretary for a hearing. 

(11) Where the requested variance 
would be applicable to employment or 

places of employment in more than one 
State, including at least one State 
with a State plan approved under sec-
tion 18 of the Act, and involves a stand-
ard, or portion thereof, identical to a 
State standard effective under such 
plan: 

(i) A side-by-side comparison of the 
Federal standard, or portion thereof, 
involved with the State standard, or 
portion thereof, identical in substance 
and requirements; 

(ii) A certification that the employer 
or employers have not filed for such 
variance on the same material facts for 
the same employment or place of em-
ployment with any State authority 
having jurisdiction under an approval 
plan over any employment or place of 
employment covered in the applica-
tion; and 

(iii) A statement as to whether, with 
an identification of, any citations for 
violations of the State standard, or 
portion thereof, involved have been 
issued to the employer or employers by 
any of the State authorities enforcing 
the standard under a plan, and are 
pending. 

(c) Interim order—(1) Application. An 
application may also be made for an in-
terim order to be effective until a deci-
sion is rendered on the application for 
the variance filed previously or concur-
rently. An application for an interim 
order may include statements of fact 
and arguments as to why the order 
should be granted. The Assistant Sec-
retary may rule ex parte upon the ap-
plication. 

(2) Notice of denial of application. If an 
application filed pursuant to paragraph 
(c)(1) of this section is denied, the ap-
plicant shall be given prompt notice of 
the denial, which shall include, or be 
accompanied by, a brief statement of 
the grounds therefor. 

(3) Notice of the grant of an interim 
order. If an interim order is granted, a 
copy of the order shall be served upon 
the applicant for the order and other 
parties and the terms of the order shall 
be published in the FEDERAL REGISTER. 
It shall be a condition of the order that 
the affected employer shall give notice 
thereof to affected employees by the 
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same means to be used to inform them 
of an application for a variance. 

[36 FR 12290, June 30, 1971, as amended at 40 
FR 25449, June 16, 1975] 

§ 1905.11 Variances and other relief 
under section 6(d). 

(a) Application for variance. Any em-
ployer, or class of employers, desiring a 
variance authorized by section 6(d) of 
the Act may file a written application 
containing the information specified in 
paragraph (b) of this section, with the 
Assistant Secretary for Occupational 
Safety and Health, U.S. Department of 
Labor, Washington, DC 20210. 

(b) Contents. An application filed pur-
suant to paragraph (a) of this section 
shall include: 

(1) The name and address of the ap-
plicant; 

(2) The address of the place or places 
of employment involved; 

(3) A description of the conditions, 
practices, means, methods, operations, 
or processes used or proposed to be 
used by the applicant: 

(4) A statement showing how the con-
ditions, practices, means, methods, op-
erations, or processes used or proposed 
to be used would provide employment 
and places of employment to employ-
ees which are as safe and healthful as 
those required by the standard from 
which a variance is sought: 

(5) A certification that the applicant 
has informed his employees of the ap-
plication by 

(i) Giving a copy thereof to their au-
thorized representative; 

(ii) Posting a statement giving a 
summary of the application and speci-
fying where a copy may be examined, 
at the place or places where notices to 
employees are normally posted (or in 
lieu of such summary, the posting of 
the application itself); and 

(iii) By other appropriate means; 
(6) Any request for a hearing, as pro-

vided in this part; and 
(7) A description of how employees 

have been informed of the application 
and of their right to petition the As-
sistant Secretary for a hearing. 

(8) Where the requested variance 
would be applicable to employment or 
places of employment in more than one 
State, including at least one State 
with a State plan approved under sec-

tion 18 of the Act, and involves a stand-
ard, or portion thereof, identical to a 
State standard effective under such 
plan: 

(i) A side-by-side comparison of the 
Federal standard, or portion thereof, 
involved with the State standard, or 
portion thereof, identical in substance 
and requirements; 

(ii) A certification that the employer 
or employers have not filed for such 
variance on the same material facts for 
the same employment or place of em-
ployment with any State authority 
having jurisdiction under an approved 
plan over any employment or place of 
employment covered in the applica-
tion; and 

(iii) A statement as to whether, with 
an identification of, any citations for 
violations of the State standard, or 
portion thereof, involved have been 
issued to the employer or employers by 
any of the State authorities enforcing 
the standard under a plan, and are 
pending. 

(c) Interim order—(1) Application. An 
application may also be made for an in-
terim order to be effective until a deci-
sion is rendered on the application for 
the variance filed previously or concur-
rently. An application for an interim 
order may include statements of fact 
and arguments as to why the order 
should be granted. The Assistant Sec-
retary may rule ex parte upon the ap-
plication. 

(2) Notice of denial of application. If an 
application filed pursuant to paragraph 
(c)(1) of this section is denied, the ap-
plicant shall be given prompt notice of 
the denial, which shall include, or be 
accompanied by; a brief statement of 
the grounds therefor. 

(3) Notice of the grant of an interim 
order. If an interim order is granted, a 
copy of the order shall be served upon 
the applicant for the order and other 
parties, and the terms of the order 
shall be published in the FEDERAL REG-
ISTER. It shall be a condition of the 
order that the affected employer shall 
give notice thereof to affected employ-
ees by the same means to be used to in-
form them of an application for a vari-
ance. 

[36 FR 12290, June 30, 1971, as amended at 40 
FR 25449, June 16, 1975] 
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§ 1905.12 Limitations, variations, toler-
ances, or exemptions under section 
16. 

(a) Application. Any person, or class 
of persons, desiring a limitation, vari-
ation, tolerance, or exemption author-
ized by section 16 of the Act may file 
an application containing the informa-
tion specified in paragraph (b) of this 
section, with the Assistant Secretary 
for Occupational Safety and Health, 
U.S. Department of Labor, Washington, 
DC 20210. 

(b) Contents. An application filed pur-
suant to paragraph (a) of this section 
shall include: 

(1) The name and address of the ap-
plicant; 

(2) The address of the place or places 
of employment involved; 

(3) A specification of the provision of 
the Act to or from which the applicant 
seeks a limitation, variation, toler-
ance, or exemption; 

(4) A representation showing that the 
limitation, variation, tolerance, or ex-
emption sought is necessary and proper 
to avoid serious impairment of the na-
tional defense; 

(5) Any request for a hearing, as pro-
vided in this part; and 

(6) A description of how employees 
have been informed of the application 
and of their right to petition the As-
sistant Secretary for a hearing. 

(c) Interim order—(1) Application. An 
application may also be made for an in-
terim order to be effective until a deci-
sion is rendered on the application for 
the limitation, variation, tolerance, or 
exemption filed previously or concur-
rently. An application for an interim 
order may include statements of fact 
and arguments as to why the order 
should be granted. The Assistant Sec-
retary may rule ex parte upon the ap-
plication. 

(2) Notice of denial of application. If an 
application filed pursuant to paragraph 
(c)(1) of this section is denied, the ap-
plicant shall be given prompt notice of 
the denial, which shall include, or be 
accompanied, by a brief statement of 
the grounds therefor. 

(3) Notice of the grant of an interim 
order. If an interim order is granted, a 
copy of the order shall be served upon 
the applicant for the order and other 
parties, and the terms of the order 

shall be published in the FEDERAL REG-
ISTER. It shall be a condition of the 
order that the affected employer shall 
give notice thereof to affected employ-
ees by the same means to be used to in-
form them of an application for a vari-
ance. 

§ 1905.13 Modification, revocation, and 
renewal of rules or orders. 

(a) Modification or revocation. (1) An 
affected employer or an affected em-
ployee may apply in writing to the As-
sistant Secretary of Labor for Occupa-
tional Safety and Health for a modi-
fication or revocation of a rule or order 
issued under section 6(b) (6) (A), 6(d), or 
16 of the Act. The application shall 
contain: 

(i) The name and address of the appli-
cant; 

(ii) A description of the relief which 
is sought; 

(iii) A statement setting forth with 
particularity the grounds for relief; 

(iv) If the applicant is an employer, a 
certification that the applicant has in-
formed his affected employees of the 
application by: 

(a) Giving a copy thereof to their au-
thorized representative; 

(b) Posting at the place or places 
where notices to employees are nor-
mally posted, a statement giving a 
summary of the application and speci-
fying where a copy of the full applica-
tion may be examined (or, in lieu of the 
summary, posting the application 
itself); and 

(c) Other appropriate means. 
(v) If the applicant is an affected em-

ployee, a certification that a copy of 
the application has been furnished to 
the employer; and 

(vi) Any request for a hearing, as pro-
vided in this part. 

(2) The Assistant Secretary may on 
his own motion proceed to modify or 
revoke a rule or order issued under sec-
tion 6(b) (6) (A), 6(d), or 16 of the Act. 
In such event, the Assistant Secretary 
shall cause to be published in the FED-
ERAL REGISTER a notice of his inten-
tion, affording interested persons an 
opportunity to submit written data, 
views, or arguments regarding the pro-
posal and informing the affected em-
ployer and employees of their right to 
request a hearing, and shall take such 
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other action as may be appropriate to 
give actual notice to affected employ-
ees. Any request for a hearing shall in-
clude a short and plain statement of: 

(i) How the proposed modification or 
revocation would affect the requesting 
party; and 

(ii) What the requesting party would 
seek to show on the subjects or issues 
involved. 

(b) Renewal. Any final rule or order 
issued under section 6(b) (6) (A) or 16 of 
the Act may be renewed or extended as 
permitted by the applicable section 
and in the manner prescribed for its 
issuance. 

(c) Multi-state variances. Where a Fed-
eral variance has been granted with 
multi-state applicability, including ap-
plicability in a State operating under a 
State plan approved under section 18 of 
the Act, from a standard, or portion 
thereof, identical to a State standard, 
or portion thereof, without filing the 
information required in § 1905.10(b)(11) 
or § 1905.11(b)(8) of this chapter, such 
variance shall likewise be deemed an 
authoritative interpretation of the em-
ployer(s)’ compliance obligations with 
regard to the State standard, or por-
tion thereof, upon filing the informa-
tion required under § 1905.10(b)(11) or 
§ 1905.11(b)(8) of this chapter, provided 
no objections of substance are found to 
be interposed by the State authority 
under § 1905.14 of this chapter. 

[36 FR 12290, June 30, 1971, as amended at 40 
FR 25449, June 16, 1975] 

§ 1905.14 Action on applications. 
(a) Defective applications. (1) If an ap-

plication filed pursuant to § 1905.10(a), 
§ 1905.11(a), § 1905.12(a), or § 1905.13 does 
not conform to the applicable section, 
the Assistant Secretary may deny the 
application. 

(2) Prompt notice of the denial of an 
application shall be given to the appli-
cant. 

(3) A notice of denial shall include, or 
be accompanied by, a brief statement 
of the grounds for the denial. 

(4) A denial of an application pursu-
ant to this paragraph shall be without 
prejudice to the filing of another appli-
cation. 

(b) Adequate applications. (1) If an ap-
plication has not been denied pursuant 
to paragraph (a) of this section, the As-

sistant Secretary shall cause to be pub-
lished in the FEDERAL REGISTER a no-
tice of the filing of the application. 

(2) A notice of the filing of an appli-
cation shall include: 

(i) The terms, or an accurate sum-
mary, of the application; 

(ii) A reference to the section of the 
Act under which the application has 
been filed; 

(iii) An invitation to interested per-
sons to submit within a stated period 
of time written data, views, or argu-
ments regarding the application; and 

(iv) Information to affected employ-
ers, employees, and appropriate State 
authority having jurisdiction over em-
ployment or places of employment cov-
ered in the application of any right to 
request a hearing on the application. 

(3) Where the requested variance, or 
any proposed modification or extension 
thereof, involves a Federal standard, or 
any portion thereof, identical to a 
State standard, or any portion thereof, 
as provided in §§ 1905.10(b)(11) and 
1905.11(b)(8) of this chapter, the Assist-
ant Secretary will promptly furnish a 
copy of the application to the appro-
priate State authority and provide an 
opportunity for comment, including 
the opportunity to participate as a 
party, on the application by such au-
thority, which shall be taken into con-
sideration in determining the merits of 
the proposed action. 

(4) A copy of each final decision of 
the Assistant Secretary with respect to 
an application filed under § 1905.10, 
§ 1905.11, or § 1905.13 shall be furnished, 
within 10 days of issuance, the State 
authorities having jurisdiction over 
the employment or place of employ-
ment covered in the application. 

[36 FR 12290, June 30, 1971, as amended at 40 
FR 25449, June 16, 1975] 

§ 1905.15 Requests for hearings on ap-
plications. 

(a) Request for hearing. Within the 
time allowed by a notice of the filing of 
an application, any affected employer, 
employee, or appropriate State agency 
having jurisdiction over employment 
or places of employment covered in an 
application may file with the Assistant 
Secretary, in quadruplicate, a request 
for a hearing on the application. 
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(b) Contents of a request for a hearing. 
A request for a hearing filed pursuant 
to paragraph (a) of this section shall 
include: 

(1) A concise statement of facts show-
ing how the employer or employee 
would be affected by the relief applied 
for; 

(2) A specification of any statement 
or representation in the application 
which is denied, and a concise sum-
mary of the evidence that would be ad-
duced in support of each denial; and 

(3) Any views or arguments on any 
issue of fact or law presented. 

[36 FR 12290, June 30, 1971, as amended at 40 
FR 25450, June 16, 1975] 

§ 1905.16 Consolidation of proceedings. 
The Assistant Secretary on his own 

motion or that of any party may con-
solidate or contemporaneously con-
sider two or more proceedings which 
involve the same or closely related 
issues. 

Subpart C—Hearings 

§ 1905.20 Notice of hearing. 
(a) Service. Upon request for a hearing 

as provided in this part, or upon his 
own initiative, the Assistant Secretary 
shall serve, or cause to be served, a rea-
sonable notice of hearing. 

(b) Contents. A notice of hearing 
served under paragraph (a) of this sec-
tion shall include: 

(1) The time, place, and nature of the 
hearing; 

(2) The legal authority under which 
the hearing is to be held; 

(3) A specification of issues of fact 
and law; and 

(4) A designation of a hearing exam-
iner appointed under 5 U.S.C. 3105 to 
preside over the hearing. 

(c) Referral to hearing examiner. A 
copy of a notice of hearing served pur-
suant to paragraph (a) of this section 
shall be referred to the hearing exam-
iner designated therein, together with 
the original application and any writ-
ten request for a hearing thereon filed 
pursuant to this part. 

§ 1905.21 Manner of service. 
Service of any document upon any 

party may be made by personal deliv-

ery of, or by mailing, a copy of the doc-
ument to the last known address of the 
party. The person serving the docu-
ment shall certify to the manner and 
the date of the service. 

§ 1905.22 Hearing examiners; powers 
and duties. 

(a) Powers. A hearing examiner des-
ignated to preside over a hearing shall 
have all powers necessary or appro-
priate to conduct a fair, full, and im-
partial hearing, including the fol-
lowing: 

(1) To administer oaths and affirma-
tions; 

(2) To rule upon offers of proof and 
receive relevant evidence; 

(3) To provide for discovery and to 
determine its scope; 

(4) To regulate the course of the 
hearing and the conduct of the parties 
and their counsel therein; 

(5) To consider and rule upon proce-
dural requests; 

(6) To hold conferences for the settle-
ment or simplification of the issues by 
consent of the parties; 

(7) To make, or to cause to be made, 
an inspection of the employment or 
place of employment involved. 

(8) To make decisions in accordance 
with the Act, this part, and the Admin-
istrative Procedure Act (5 U.S.C. Ch. 5); 
and 

(9) To take any other appropriate ac-
tion authorized by the Act, this part, 
or the Administrative Procedure Act. 

(b) Private consultation. Except to the 
extent required for the disposition of 
ex parte matters, a hearing examiner 
may not consult a person or a party on 
any fact at issue, unless upon notice 
and opportunity for all parties to par-
ticipate. 

(c) Disqualification. (1) When a hear-
ing examiner deems himself disquali-
fied to preside over a particular hear-
ing, he shall withdraw therefrom by 
notice on the record directed to the 
Chief Hearing Examiner. 

(2) Any party who deems a hearing 
examiner for any reason to be disquali-
fied to preside, or to continue to pre-
side, over a particular hearing, may 
file with the Chief Hearing Examiner of 
the Department of Labor a motion to 
disqualify and remove the hearing ex-
aminer, such motion to be supported 
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