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been accepted for review. If a case is 
accepted for review, the decision of the 
ALJ will be inoperative unless and 
until the ARB issues an order adopting 
the decision, except that any order of 
reinstatement will be effective while 
review is conducted by the ARB unless 
the ARB grants a motion by the re-
spondent to stay that order based on 
exceptional circumstances. The ARB 
will specify the terms under which any 
briefs are to be filed. The ARB will re-
view the factual determinations of the 
ALJ under the substantial evidence 
standard. If no timely petition for re-
view is filed, or the ARB denies review, 
the decision of the ALJ will become 
the final order of the Secretary. If no 
timely petition for review is filed, the 
resulting final order is not subject to 
judicial review. 

(c) The final decision of the ARB will 
be issued within 120 days of the conclu-
sion of the hearing, which will be 
deemed to be 14 days after the date of 
the decision of the ALJ, unless a mo-
tion for reconsideration has been filed 
with the ALJ in the interim. In such 
case, the conclusion of the hearing is 
the date the motion for reconsideration 
is ruled upon or 14 days after a new de-
cision is issued. The ARB’s final deci-
sion will be served upon all parties and 
the Chief Administrative Law Judge by 
mail. The final decision also will be 
served on the Assistant Secretary, and 
on the Associate Solicitor, Division of 
Occupational Safety and Health, U.S, 
Department of Labor, even if the As-
sistant Secretary is not a party. 

(d) If the ARB concludes that the re-
spondent has violated the law, the ARB 
will issue a final order providing relief 
to the complainant. The final order 
will require, where appropriate: affirm-
ative action to abate the violation; re-
instatement of the complainant to his 
or her former position with the same 
compensation, terms, conditions, and 
privileges of the complainant’s employ-
ment; payment of compensatory dam-
ages (backpay with interest and com-
pensation for any special damages sus-
tained as a result of the retaliation, in-
cluding any litigation costs, expert 
witness fees, and reasonable attorney 
fees the complainant may have in-
curred); and payment of punitive dam-
ages up to $250,000. Interest on backpay 

will be calculated using the interest 
rate applicable to underpayment of 
taxes under 26 U.S.C. 6621 and will be 
compounded daily. 

(e) If the ARB determines that the 
respondent has not violated the law, an 
order will be issued denying the com-
plaint. 

(f) Paragraphs (a) and (b) of this sec-
tion apply to all cases in which the de-
cision of the ALJ was issued on or after 
August 31, 2010. 

Subpart C—Miscellaneous 
Provisions 

§ 1978.111 Withdrawal of STAA com-
plaints, findings, objections, and pe-
titions for review; settlement. 

(a) At any time prior to the filing of 
objections to the Assistant Secretary’s 
findings and/or preliminary order, a 
complainant may withdraw his or her 
complaint by notifying the Assistant 
Secretary, orally or in writing, of his 
or her withdrawal. The Assistant Sec-
retary then will confirm in writing the 
complainant’s desire to withdraw and 
determine whether to approve the 
withdrawal. The Assistant Secretary 
will notify the parties (and each par-
ty’s legal counsel if the party is rep-
resented by counsel) of the approval of 
any withdrawal. If the complaint is 
withdrawn because of settlement, the 
settlement must be submitted for ap-
proval in accordance with paragraph 
(d) of this section. A complainant may 
not withdraw his or her complaint 
after the filing of objections to the As-
sistant Secretary’s findings and/or pre-
liminary order. 

(b) The Assistant Secretary may 
withdraw the findings and/or prelimi-
nary order at any time before the expi-
ration of the 30-day objection period 
described in § 1978.106, provided that no 
objection has been filed yet, and sub-
stitute new findings and/or a new pre-
liminary order. The date of the receipt 
of the substituted findings or order will 
begin a new 30-day objection period. 

(c) At any time before the Assistant 
Secretary’s findings and/or preliminary 
order become final, a party may with-
draw objections to the Assistant Sec-
retary’s findings and/or preliminary 
order by filing a written withdrawal 
with the ALJ. If a case is on review 
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with the ARB, a party may withdraw a 
petition for review of an ALJ’s decision 
at any time before that decision be-
comes final by filing a written with-
drawal with the ARB. The ALJ or the 
ARB, as the case may be, will deter-
mine whether to approve the with-
drawal of the objections or the petition 
for review. If the ALJ approves a re-
quest to withdraw objections to the As-
sistant Secretary’s findings and/or 
order, and there are no other pending 
objections, the Assistant Secretary’s 
findings and/or order will become the 
final order of the Secretary. If the ARB 
approves a request to withdraw a peti-
tion for review of an ALJ decision, and 
there are no other pending petitions for 
review of that decision, the ALJ’s deci-
sion will become the final order of the 
Secretary. If objections or a petition 
for review are withdrawn because of 
settlement, the settlement must be 
submitted for approval in accordance 
with paragraph (d) of this section. 

(d)(1) Investigative settlements. At any 
time after the filing of a STAA com-
plaint and before the findings and/or 
order are objected to or become a final 
order by operation of law, the case may 
be settled if the Assistant Secretary, 
the complainant, and the respondent 
agree to a settlement. The Assistant 
Secretary’s approval of a settlement 
reached by the respondent and the 
complainant demonstrates the Assist-
ant Secretary’s consent and achieves 
the consent of all three parties. 

(2) Adjudicatory settlements. At any 
time after the filing of objections to 
the Assistant Secretary’s findings and/ 
or order, the case may be settled if the 
participating parties agree to a settle-
ment and the settlement is approved 
by the ALJ if the case is before the 
ALJ or by the ARB, if the ARB has ac-
cepted the case for review. A copy of 
the settlement will be filed with the 
ALJ or the ARB, as the case may be. 

(e) Any settlement approved by the 
Assistant Secretary, the ALJ, or the 
ARB will constitute the final order of 
the Secretary and may be enforced in 
United States district court pursuant 
to 49 U.S.C. 31105(e). 

§ 1978.112 Judicial review. 
(a) Within 60 days after the issuance 

of a final order under §§ 1978.109 and 

1978.110, any person adversely affected 
or aggrieved by the order may file a pe-
tition for review of the order in the 
United States Court of Appeals for the 
circuit in which the violation allegedly 
occurred or the circuit in which the 
person resided on the date of the viola-
tion. 

(b) A final order is not subject to ju-
dicial review in any criminal or other 
civil proceeding. 

(c) If a timely petition for review is 
filed, the record of a case, including the 
record of proceedings before the ALJ, 
will be transmitted by the ARB or the 
ALJ, as the case may be, to the appro-
priate court pursuant to the Federal 
Rules of Appellate Procedure and the 
local rules of such court. 

§ 1978.113 Judicial enforcement. 

Whenever any person has failed to 
comply with a preliminary order of re-
instatement or a final order, including 
one approving a settlement agreement 
issued under STAA, the Secretary may 
file a civil action seeking enforcement 
of the order in the United States dis-
trict court for the district in which the 
violation was found to have occurred. 

§ 1978.114 District court jurisdiction of 
retaliation complaints under STAA. 

(a) If there is no final order of the 
Secretary, 210 days have passed since 
the filing of the complaint, and there is 
no showing that there has been delay 
due to the bad faith of the complain-
ant, the complainant may bring an ac-
tion at law or equity for de novo review 
in the appropriate district court of the 
United States, which will have jurisdic-
tion over such an action without re-
gard to the amount in controversy. The 
action shall, at the request of either 
party to such action, be tried by the 
court with a jury. 

(b) Within seven days after filing a 
complaint in federal court, a complain-
ant must file with the Assistant Sec-
retary, the ALJ, or the ARB, depending 
on where the proceeding is pending, a 
copy of the file-stamped complaint. A 
copy of the complaint also must be 
served on the OSHA official who issued 
the findings and/or preliminary order, 
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the Assistant Secretary, and the Asso-
ciate Solicitor, Division of Occupa-
tional Safety and Health, U.S. Depart-
ment of Labor. 

§ 1978.115 Special circumstances; 
waiver of rules. 

In special circumstances not con-
templated by the provisions of these 
rules, or for good cause shown, the ALJ 
or the ARB on review may, upon appli-
cation, after three days notice to all 
parties, waive any rule or issue such 
orders as justice or the administration 
of STAA requires. 

PART 1979—PROCEDURES FOR THE 
HANDLING OF DISCRIMINATION 
COMPLAINTS UNDER SECTION 
519 OF THE WENDELL H. FORD 
AVIATION INVESTMENT AND RE-
FORM ACT FOR THE 21ST CEN-
TURY 

Subpart A—Complaints, Investigations, 
Findings and Preliminary Orders 

Sec. 
1979.100 Purpose and scope. 
1979.101 Definitions. 
1979.102 Obligations and prohibited acts. 
1979.103 Filing of discrimination complaint. 
1979.104 Investigation. 
1979.105 Issuance of findings and prelimi-

nary orders. 

Subpart B—Litigation 

1979.106 Objections to the findings and the 
preliminary order and request for a hear-
ing. 

1979.107 Hearings. 
1979.108 Role of Federal agencies. 
1979.109 Decision and orders of the adminis-

trative law judge. 
1979.110 Decision and orders of the Adminis-

trative Review Board. 

Subpart C—Miscellaneous Provisions 

1979.111 Withdrawal of complaints, objec-
tions, and findings; settlement. 

1979.112 Judicial review. 
1979.113 Judicial enforcement. 
1979.114 Special circumstances; waiver of 

rules. 

AUTHORITY: 49 U.S.C. 42121; Secretary of 
Labor’s Order 5–2002, 67 FR 65008 (October 22, 
2002). 

SOURCE: 68 FR 14107, Mar. 21, 2003, unless 
otherwise noted. 

Subpart A—Complaints, Investiga-
tions, Findings and Preliminary 
Orders 

§ 1979.100 Purpose and scope. 
(a) This part implements procedures 

under section 519 of the Wendell H. 
Ford Aviation Investment and Reform 
Act for the 21st Century, 49 U.S.C. 42121 
(‘‘AIR21’’), which provides for employee 
protection from discrimination by air 
carriers or contractors or subcontrac-
tors of air carriers because the em-
ployee has engaged in protected activ-
ity pertaining to a violation or alleged 
violation of any order, regulation, or 
standard of the Federal Aviation Ad-
ministration or any other provision of 
Federal law relating to air carrier safe-
ty. 

(b) This part establishes procedures 
pursuant to AIR21 for the expeditious 
handling of discrimination complaints 
made by employees, or by persons act-
ing on their behalf. These rules, to-
gether with those rules codified at 29 
CFR part 18, set forth the procedures 
for submission of complaints under 
AIR21, investigations, issuance of find-
ings and preliminary orders, objections 
to findings and orders, litigation before 
administrative law judges, post-hear-
ing administrative review, and with-
drawals and settlements. 

§ 1979.101 Definitions. 
Act or AIR21 means section 519 of the 

Wendell H. Ford Aviation Investment 
and Reform Act for the 21st Century, 
Public Law 106–181, April 5, 2000, 49 
U.S.C. 42121. 

Air carrier means a citizen of the 
United States undertaking by any 
means, directly or indirectly, to pro-
vide air transportation. 

Assistant Secretary means the Assist-
ant Secretary of Labor for Occupa-
tional Safety and Health or the person 
or persons to whom he or she delegates 
authority under the Act. 

Complainant means the employee who 
filed a complaint under the Act or on 
whose behalf a complaint was filed. 

Contractor means a company that 
performs safety-sensitive functions by 
contract for an air carrier. 

Employee means an individual pres-
ently or formerly working for an air 
carrier or contractor or subcontractor 
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