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and deferral to the results of such pro-
ceedings may be in order. See, Bur-
lington Truck Lines, Inc., v. U.S., 371 
U.S. 156 (1962). 

(b) Postponement of determination. 
Postponement of determination would 
be justified where the rights asserted 
in other proceedings are substantially 
the same as rights under section 11(c) 
and those proceedings are not likely to 
violate the rights guaranteed by sec-
tion 11(c). The factual issues in such 
proceedings must be substantially the 
same as those raised by section 11(c) 
complaint, and the forum hearing the 
matter must have the power to deter-
mine the ultimate issue of discrimina-
tion. See Rios v. Reynolds Metals Co., 
F.2d (5th Cir., 1972), 41 U.S.L.W. 1049 
(Oct. 10, 1972); Newman v. Avco Corp., 
451 F.2d 743 (6th Cir., 1971). 

(c) Deferral to outcome of other pro-
ceedings. A determination to defer to 
the outcome of other proceedings initi-
ated by a complainant must nec-
essarily be made on a case-to-case 
basis, after careful scrutiny of all 
available information. Before deferring 
to the results of other proceedings, it 
must be clear that those proceedings 
dealt adequately with all factual 
issues, that the proceedings were fair, 
regular, and free of procedural infir-
mities, and that the outcome of the 
proceedings was not repugnant to the 
purpose and policy of the Act. In this 
regard, if such other actions initiated 
by a complainant are dismissed with-
out adjudicatory hearing thereof, such 
dismissal will not ordinarily be re-
garded as determinative of the section 
11(c) complaint. 

SOME SPECIFIC SUBJECTS 

§ 1977.22 Employee refusal to comply 
with safety rules. 

Employees who refuse to comply 
with occupational safety and health 
standards or valid safety rules imple-
mented by the employer in furtherance 
of the Act are not exercising any rights 
afforded by the Act. Disciplinary meas-
ures taken by employers solely in re-
sponse to employee refusal to comply 
with appropriate safety rules and regu-
lations, will not ordinarily be regarded 
as discriminatory action prohibited by 
section 11(c). This situation should be 

distinguished from refusals to work, as 
discussed in § 1977.12. 

§ 1977.23 State plans. 
A State which is implementing its 

own occupational safety and health en-
forcement program pursuant to section 
18 of the Act and parts 1902 and 1952 of 
this chapter must have provisions as 
effective as those of section 11(c) to 
protect employees from discharge or 
discrimination. Such provisions do not 
divest either the Secretary of Labor or 
Federal district courts of jurisdiction 
over employee complaints of discrimi-
nation. However, the Secretary of 
Labor may refer complaints of employ-
ees adequately protected by State 
Plans’ provisions to the appropriate 
state agency. The basic principles out-
lined in § 1977.18, supra will be observed 
as to deferrals to findings of state 
agencies. 

PART 1978—PROCEDURES FOR THE 
HANDLING OF RETALIATION 
COMPLAINTS UNDER THE EM-
PLOYEE PROTECTION PROVISION 
OF THE SURFACE TRANSPOR-
TATION ASSISTANCE ACT OF 
1982 (STAA), AS AMENDED 

Subpart A—Complaints, Investigations, 
Findings, and Preliminary Orders 

Sec. 
1978.100 Purpose and scope. 
1978.101 Definitions. 
1978.102 Obligations and prohibited acts. 
1978.103 Filing of retaliation complaints. 
1978.104 Investigation. 
1978.105 Issuance of findings and prelimi-

nary orders. 

Subpart B—Litigation 

1978.106 Objections to the findings and the 
preliminary order and request for a hear-
ing. 

1978.107 Hearings. 
1978.108 Role of Federal agencies. 
1978.109 Decisions and orders of the admin-

istrative law judge. 
1978.110 Decisions and orders of the Admin-

istrative Review Board. 

Subpart C—Miscellaneous Provisions 

1978.111 Withdrawal of STAA complaints, 
findings, objections, and petitions for re-
view; settlement. 

1978.112 Judicial review. 
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29 CFR Ch. XVII (7–1–13 Edition) § 1978.100 

1978.113 Judicial enforcement. 
1978.114 District court jurisdiction of retal-

iation complaints under STAA. 
1978.115 Special circumstances; waiver of 

rules. 

AUTHORITY: 49 U.S.C. 31101 and 31105; Sec-
retary’s Order 1–2012 (Jan. 18, 2012), 77 FR 
3912 (Jan. 25, 2012); Secretary’s Order 1–2010 
(Jan. 15, 2010), 75 FR 3924 (Jan. 25, 2010). 

SOURCE: 77 FR 44134, July 27, 2012, unless 
otherwise noted. 

Subpart A—Complaints, Investiga-
tions, Findings, and Prelimi-
nary Orders 

§ 1978.100 Purpose and scope. 

(a) This part sets forth, the proce-
dures for, and interpretations of, the 
employee protection (whistleblower) 
provision of the Surface Transpor-
tation Assistance Act of 1982 (STAA), 
49 U.S.C. 31105, as amended, which pro-
tects employees from retaliation be-
cause the employee has engaged in, or 
is perceived to have engaged in, pro-
tected activity pertaining to commer-
cial motor vehicle safety, health, or se-
curity matters. 

(b) This part establishes procedures 
under STAA for the expeditious han-
dling of retaliation complaints filed by 
employees, or by persons acting on 
their behalf. These rules, together with 
those rules codified at 29 CFR part 18, 
set forth the procedures for submission 
of complaints, investigations, issuance 
of findings and preliminary orders, ob-
jections to findings and orders, litiga-
tion before administrative law judges 
(ALJs), post-hearing administrative re-
view, and withdrawals and settlements. 
This part also sets forth interpreta-
tions of STAA. 

§ 1978.101 Definitions. 

(a) Act means the Surface Transpor-
tation Assistance Act of 1982 (STAA), 
as amended. 

(b) Assistant Secretary means the As-
sistant Secretary of Labor for Occupa-
tional Safety and Health or the person 
or persons to whom he or she delegates 
authority under the Act. 

(c) Business days means days other 
than Saturdays, Sundays, and Federal 
holidays. 

(d) Commercial motor carrier means 
any person engaged in a business af-
fecting commerce between States or 
between a State and a place outside 
thereof who owns or leases a commer-
cial motor vehicle in connection with 
that business, or assigns employees to 
operate such a vehicle. 

(e) Commercial motor vehicle means a 
vehicle as defined by 49 U.S.C. 31101(1). 

(f) Complainant means the employee 
who filed a STAA complaint or on 
whose behalf a complaint was filed. 

(g) Complaint, for purposes of 
§ 1978.102(b)(1) and (e)(1), includes both 
written and oral complaints to employ-
ers, government agencies, and others. 

(h) Employee means a driver of a com-
mercial motor vehicle (including an 
independent contractor when person-
ally operating a commercial motor ve-
hicle), a mechanic, a freight handler, 
or an individual not an employer, who: 

(1) Directly affects commercial 
motor vehicle safety or security in the 
course of employment by a commercial 
motor carrier; and 

(2) Is not an employee of the United 
States Government, a State, or a polit-
ical subdivision of a State acting in the 
course of employment. 

(3) The term includes an individual 
formerly performing the work de-
scribed above or an applicant for such 
work. 

(i) Employer means a person engaged 
in a business affecting commerce that 
owns or leases a commercial motor ve-
hicle in connection with that business, 
or assigns an employee to operate the 
vehicle in commerce, but does not in-
clude the Government, a State, or a po-
litical subdivision of a State. 

(j) OSHA means the Occupational 
Safety and Health Administration of 
the United States Department of 
Labor. 

(k) Person means one or more individ-
uals, partnerships, associations, cor-
porations, business trusts, legal rep-
resentatives, or any other organized 
group of individuals. 

(l) Respondent means the person al-
leged to have violated 49 U.S.C. 31105. 

(m) Secretary means the Secretary of 
Labor or persons to whom authority 
under the Act has been delegated. 
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