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served on the Assistant Secretary and 
on the Associate Solicitor, Division of 
Fair Labor Standards, U.S. Depart-
ment of Labor, even if the Assistant 
Secretary is not a party. 

(d) If the ARB concludes that the re-
spondent has violated the law, the ARB 
will issue a final order providing relief 
to the complainant. The final order 
will require, where appropriate: affirm-
ative action to abate the violation; re-
instatement of the complainant to his 
or her former position, together with 
the compensation (including back pay 
and interest), terms, conditions, and 
privileges of the complainant’s employ-
ment; and payment of compensatory 
damages, including, at the request of 
the complainant, the aggregate 
amount of all costs and expenses (in-
cluding attorney’s and expert witness 
fees) reasonably incurred. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. 

(e) If the ARB determines that the 
respondent has not violated the law, an 
order will be issued denying the com-
plaint. If, upon the request of the re-
spondent, the ARB determines that a 
complaint was frivolous or was brought 
in bad faith, the ARB may award to the 
respondent a reasonable attorney’s fee, 
not exceeding $1,000. 

Subpart C—Miscellaneous 
Provisions 

§ 1983.111 Withdrawal of complaints, 
findings, objections, and petitions 
for review; settlement. 

(a) At any time prior to the filing of 
objections to the Assistant Secretary’s 
findings and/or preliminary order, a 
complainant may withdraw his or her 
complaint by notifying the Assistant 
Secretary, orally or in writing, of his 
or her withdrawal. The Assistant Sec-
retary then will confirm in writing the 
complainant’s desire to withdraw and 
determine whether to approve the 
withdrawal. The Assistant Secretary 
will notify the parties (and each par-
ty’s legal counsel if the party is rep-
resented by counsel) of the approval of 
any withdrawal. If the complaint is 
withdrawn because of settlement, the 
settlement must be submitted for ap-

proval in accordance with paragraph 
(d) of this section. A complainant may 
not withdraw his or her complaint 
after the filing of objections to the As-
sistant Secretary’s findings and/or pre-
liminary order. 

(b) The Assistant Secretary may 
withdraw the findings and/or prelimi-
nary order at any time before the expi-
ration of the 30-day objection period 
described in § 1983.106, provided that no 
objection has been filed yet, and sub-
stitute new findings and/or a new pre-
liminary order. The date of the receipt 
of the substituted findings or order will 
begin a new 30-day objection period. 

(c) At any time before the Assistant 
Secretary’s findings and/or order be-
come final, a party may withdraw ob-
jections to the Assistant Secretary’s 
findings and/or order by filing a writ-
ten withdrawal with the ALJ. If the 
case is on review with the ARB, a party 
may withdraw a petition for review of 
an ALJ’s decision at any time before 
that decision becomes final by filing a 
written withdrawal with the ARB. The 
ALJ or the ARB, as the case may be, 
will determine whether to approve the 
withdrawal of the objections or the pe-
tition for review. If the ALJ approves a 
request to withdraw objections to the 
Assistant Secretary’s findings and/or 
order, and there are no other pending 
objections, the Assistant Secretary’s 
findings and/or order will become the 
final order of the Secretary. If the ARB 
approves a request to withdraw a peti-
tion for review of an ALJ decision, and 
there are no other pending petitions for 
review of that decision, the ALJ’s deci-
sion will become the final order of the 
Secretary. If objections or a petition 
for review are withdrawn because of 
settlement, the settlement must be 
submitted for approval in accordance 
with paragraph (d) of this section. 

(d)(1) Investigative settlements. At any 
time after the filing of a complaint, 
and before the findings and/or order are 
objected to or become a final order by 
operation of law, the case may be set-
tled if the Assistant Secretary, the 
complainant, and the respondent agree 
to a settlement. The Assistant Sec-
retary’s approval of a settlement 
reached by the respondent and the 
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complainant demonstrates the Assist-
ant Secretary’s consent and achieves 
the consent of all three parties. 

(2) Adjudicatory settlements. At any 
time after the filing of objections to 
the Assistant Secretary’s findings and/ 
or order, the case may be settled if the 
participating parties agree to a settle-
ment and the settlement is approved 
by the ALJ if the case is before the 
ALJ, or by the ARB if the ARB has ac-
cepted the case for review. A copy of 
the settlement will be filed with the 
ALJ or the ARB, as the case may be. 

(e) Any settlement approved by the 
Assistant Secretary, the ALJ, or the 
ARB will constitute the final order of 
the Secretary and may be enforced in 
United States district court pursuant 
to § 1983.113. 

§ 1983.112 Judicial review. 
(a) Within 60 days after the issuance 

of a final order under §§ 1983.109 and 
1983.110, any person adversely affected 
or aggrieved by the order may file a pe-
tition for review of the order in the 
United States Court of Appeals for the 
circuit in which the violation allegedly 
occurred or the circuit in which the 
complainant resided on the date of the 
violation. 

(b) A final order is not subject to ju-
dicial review in any criminal or other 
civil proceeding. 

(c) If a timely petition for review is 
filed, the record of a case, including the 
record of proceedings before the ALJ, 
will be transmitted by the ARB or the 
ALJ, as the case may be, to the appro-
priate court pursuant to the Federal 
Rules of Appellate Procedure and the 
local rules of such court. 

§ 1983.113 Judicial enforcement. 
Whenever any person has failed to 

comply with a preliminary order of re-
instatement, or a final order, including 
one approving a settlement agreement, 
issued under CPSIA, the Secretary or a 
person on whose behalf the order was 
issued may file a civil action seeking 
enforcement of the order in the United 
States district court for the district in 
which the violation was found to have 
occurred. The Secretary also may file a 
civil action seeking enforcement of the 
order in the United States district 
court for the District of Columbia. In 

civil actions under this section, the 
district court will have jurisdiction to 
grant all appropriate relief, including, 
but not limited to, injunctive relief and 
compensatory damages, including: 

(a) Reinstatement with the same se-
niority status that the employee would 
have had, but for the discharge or re-
taliation; 

(b) The amount of back pay, with in-
terest; and 

(c) Compensation for any special 
damages sustained as a result of the 
discharge or retaliation, including liti-
gation costs, expert witness fees, and 
reasonable attorney’s fees. 

§ 1983.114 District court jurisdiction of 
retaliation complaints. 

(a) The complainant may bring an ac-
tion at law or equity for de novo review 
in the appropriate district court of the 
United States, which will have jurisdic-
tion over such an action without re-
gard to the amount in controversy, ei-
ther: 

(1) Within 90 days after receiving a 
written determination under 
§ 1983.105(a) provided that there has 
been no final decision of the Secretary; 
or 

(2) If there has been no final decision 
of the Secretary within 210 days of the 
filing of the complaint. 

(3) At the request of either party, the 
action shall be tried by the court with 
a jury. 

(b) Within seven days after filing a 
complaint in federal court, a complain-
ant must file with the Assistant Sec-
retary, the ALJ, or the ARB, depending 
on where the proceeding is pending, a 
copy of the file-stamped complaint. A 
copy of the complaint also must be 
served on the OSHA official who issued 
the findings and/or preliminary order, 
the Assistant Secretary, and the Asso-
ciate Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor. 

§ 1983.115 Special circumstances; wai- 
ver of rules. 

In special circumstances not con-
templated by the provisions of these 
rules, or for good cause shown, the ALJ 
or the ARB on review may, upon appli-
cation, after three days notice to all 
parties, waive any rule or issue such 

VerDate Mar<15>2010 12:06 Sep 11, 2013 Jkt 229120 PO 00000 Frm 00287 Fmt 8010 Sfmt 8010 Y:\SGML\229120.XXX 229120eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



278 

29 CFR Ch. XVII (7–1–13 Edition) Pt. 1984 

orders that justice or the administra-
tion of CPSIA requires. 

PART 1984—PROCEDURES FOR THE 
HANDLING OF RETALIATION 
COMPLAINTS UNDER SECTION 
1558 OF THE AFFORDABLE CARE 
ACT 

Subpart A—Complaints, Investigations, 
Findings and Preliminary Orders 

Sec. 
1984.100 Purpose and scope. 
1984.101 Definitions. 
1984.102 Obligations and prohibited acts. 
1984.103 Filing of retaliation complaint. 
1984.104 Investigation. 
1984.105 Issuance of findings and prelimi-

nary orders. 

Subpart B—Litigation 

1984.106 Objections to the findings and the 
preliminary order and requests for a 
hearing. 

1984.107 Hearings. 
1984.108 Role of Federal agencies. 
1984.109 Decision and orders of the adminis-

trative law judge. 
1984.110 Decision and orders of the Adminis-

trative Review Board. 

Subpart C—Miscellaneous Provisions 

1984.111 Withdrawal of complaints, findings, 
objections, and petitions for review; set-
tlement. 

1984.112 Judicial review. 
1984.113 Judicial enforcement. 
1984.114 District court jurisdiction of retal-

iation complaints. 
1984.115 Special circumstances; waiver of 

rules. 

AUTHORITY: 29 U.S.C. 218C; Secretary’s 
Order 1–2012 (Jan. 18, 2012), 77 FR 3912 (Jan. 
25, 2012); Secretary’s Order 1–2010 (Jan. 15, 
2010), 75 FR 3924 (Jan. 25, 2010). 

SOURCE: 78 FR 13231, Feb. 27, 2013, unless 
otherwise noted. 

Subpart A—Complaints, Investiga-
tions, Findings and Preliminary 
Orders 

§ 1984.100 Purpose and scope. 
(a) This part implements procedures 

under section 1558 of the Patient Pro-
tection and Affordable Care Act, Public 
Law 111–148, 124 Stat. 119, which was 
signed into law on March 23, 2010 and 
was amended by the Health Care and 

Education Reconciliation Act of 2010, 
Public Law 111–152, 124 Stat. 1029, 
signed into law on March 30, 2010. The 
terms ‘‘Affordable Care Act’’ or ‘‘the 
Act’’ are used in this part to refer to 
the final, amended version of the law. 
Section 1558 of the Act amended the 
Fair Labor Standards Act, 29 U.S.C. 201 
et seq. (FLSA) by adding new section 
18C. 29 U.S.C. 218C. Section 18C of the 
FLSA provides protection for an em-
ployee from retaliation because the 
employee has received a credit under 
section 36B of the Internal Revenue 
Code of 1986, 26 U.S.C. 36B, or a cost- 
sharing reduction (referred to as a 
‘‘subsidy’’ in section 18C) under the Af-
fordable Care Act section 1402, 42 
U.S.C. 18071, or because the employee 
has engaged in protected activity per-
taining to title I of the Affordable Care 
Act or any amendment made by title I 
of the Affordable Care Act. 

(b) This part establishes procedures 
under section 18C of the FLSA for the 
expeditious handling of retaliation 
complaints filed by employees, or by 
persons acting on their behalf. These 
rules, together with those codified at 29 
CFR part 18, set forth the procedures 
under section 18C of the FLSA for sub-
mission of complaints, investigations, 
issuance of findings and preliminary 
orders, objections to findings and or-
ders, litigation before administrative 
law judges (ALJs), post-hearing admin-
istrative review, and withdrawals and 
settlements. 

§ 1984.101 Definitions. 

As used in this part: 
(a) Affordable Care Act or ‘‘the Act’’ 

means The Patient Protection and Af-
fordable Care Act, Public Law 111–148, 
124 Stat. 119 (Mar. 23, 2010), as amended 
by the Health Care and Education Rec-
onciliation Act of 2010, Public Law 111– 
152. 

(b) Assistant Secretary means the As-
sistant Secretary of Labor for Occupa-
tional Safety and Health or the person 
or persons to whom he or she delegates 
authority under section 18C of the 
FLSA. 

(c) Business days means days other 
than Saturdays, Sundays, and Federal 
holidays. 
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