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(13) Data on the 10 active administra-
tive appeals with the earliest filing 
dates pending before the agency as of 
September 30 of the preceding year, in-
cluding the number of business days 
that have elapsed since the requests 
were originally received by the agency; 

(14) The number of expedited review 
requests that are granted and denied, 
the average and median number of days 
for adjudicating expedited review re-
quests, and the number adjudicated 
within the required 10 days; 

(15) The number of fee waiver re-
quests that are granted and denied, and 
the average and median number of days 
for adjudicating fee waiver determina-
tions; 

(16) The total amount of fees col-
lected by the agency for processing re-
quests; 

(17) The number of full-time staff of 
the agency devoted to the processing of 
requests for records under this section; 
and 

(18) The total amount expended by 
the agency for processing these re-
quests. 

(b) The FOIA Disclosure Officer shall 
annually, on or before February 1 of 
each year, prepare and submit to the 
Attorney General an annual report 
covering each of the categories of 
records to be maintained in accordance 
with paragraph (a) of this section, for 
the previous fiscal year. A copy of the 
report will be available for public in-
spection and copying at the OSHRC 
FOIA Reading Room, and a copy will 
be accessible through OSHRC’s Web 
site at http://www.oshrc.gov. 

[71 FR 56350, Sept. 27, 2006, as amended at 75 
FR 41373, July 16, 2010] 

APPENDIX A TO PART 2201—SCHEDULE OF 
FEES 

Type of fee Amount of fee 

Threshold Amount (Amount 
below which fees will not 
be assessed).

$10 

Search and Review Hourly 
Fees: 

Clerical (GS–9 and 
below).

23 

Professional (GS–10 
through GS 14).

46 

Managerial (GS–15 and 
above).

76 

Duplication cost per page ...... 0.25 
Computer printout copying fee 0.40 

Type of fee Amount of fee 

Searches of computerized 
records.

Actual cost to the Commis-
sion, but shall not exceed 
$300 per hour, including 
machine time and the cost 
of the operator and clerical 
personnel. 

Certification Fee ..................... $35 per authenticating affi-
davit or declaration. (Note: 
Search and review charges 
may be assessed in ac-
cordance with the rates 
listed above.) 

PART 2202 [RESERVED] 

PART 2203—REGULATIONS IMPLE-
MENTING THE GOVERNMENT IN 
THE SUNSHINE ACT 

Sec. 
2203.1 Purpose and scope. 
2203.2 Definitions. 
2203.3 Public attendance at Commission 

meetings. 
2203.4 Procedures applicable to regularly- 

scheduled meetings. 
2203.5 Procedures applicable to other meet-

ings. 
2203.6 Certification by the General Counsel. 
2203.7 Transcripts, recordings and minutes 

of closed meetings. 

AUTHORITY: 29 U.S.C. 661(g); 5 U.S.C. 
552b(d)(4); 5 U.S.C. 552b(g). 

SOURCE: 50 FR 51679, Dec. 19, 1985, unless 
otherwise noted. 

§ 2203.1 Purpose and scope. 
This part applies to all meetings of 

the Occupational Safety and Health 
Review Commission. Its purpose is to 
implement the Government in the Sun-
shine Act, 5 U.S.C. 552b. The rules in 
this part are intended to open to public 
observation, to the extent practicable, 
the meetings of the Commission, while 
preserving the Commission’s ability to 
fulfill its adjudicatory responsibilities 
and protecting the rights of individ-
uals. 

§ 2203.2 Definitions. 
For the purposes of this part: 
Expedited closing procedure means the 

simplified procedures described at 5 
U.S.C. 552b(d)(4) for announcing and 
closing certain agency meetings. 

General Counsel means the General 
Counsel of the Commission, or any 
other person designated by the General 
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Counsel to carry out his responsibil-
ities under this part. 

Meeting means the deliberations of at 
least two Commissioners, where such 
deliberations determine or result in the 
joint conduct or disposition of ‘‘official 
Commission business.’’ A conference 
telephone call among the Commis-
sioners is a meeting if it otherwise 
qualifies as a meeting under this para-
graph. The term does not include: 

(a) The deliberations required or per-
mitted under §§ 2203.4(d) and 2203.5, e.g., 
a discussion of whether to open or close 
a meeting under this part; 

(b) Business that is conducted by cir-
culating written materials sequen-
tially among the Commissioners for 
their consideration on an individual 
basis; 

(c) A gathering at which the Chair-
man of the Commission seeks the ad-
vice of the other Commissioners on the 
carrying out of a function that has 
been vested in the Chairman, by stat-
ute or otherwise; or 

(d) Informal discussions of the Com-
missioners that clarify issues and ex-
pose varying views but do not effec-
tively predetermine official actions. 

Official Commission business means 
matters that are the responsibility of 
the Commission acting as a collegial 
body, including the adjudication of liti-
gated cases. The term does not include 
matters that are the responsibility of 
the Commission’s Chairman. See, e.g., 
29 U.S.C. 661(e). 

Regularly-scheduled meetings means 
meetings of the Commission that are 
held at 10:30 a.m. on Thursday of each 
week, except on legal holidays. The 
term includes regularly-scheduled 
meetings that have been rescheduled 
for another time or day. 

[50 FR 51679, Dec. 19, 1985, as amended at 73 
FR 56492, Sept. 29, 2008; 74 FR 63988, Dec. 7, 
2009] 

§ 2203.3 Public attendance at Commis-
sion meetings. 

(a) Policy. Commissioners will not 
jointly conduct or dispose of official 
Commission business in a meeting un-
less it is conducted in accordance with 
this part. Because the Commission was 
created for the purpose of adjudicating 
litigated cases, it can be expected that 
most of its meetings will be closed to 

the public. However, meetings that do 
not involve Commission adjudication 
or discussion of issues in cases before it 
will be open to the extent practicable. 
The public will not be allowed to par-
ticipate in discussions during open 
meetings. 

(b) Grounds for closing meetings. Ex-
cept where the Commission finds that 
the public interest requires otherwise, 
all or part of a meeting may be closed 
to the public, and information about a 
meeting may be withheld from the pub-
lic, where the Commission determines 
that the meeting, or part of the meet-
ing, or information about the meeting, 
is likely to: 

(1) Disclose matters that are: 
(i) Specifically authorized under cri-

teria established by an Executive order 
to be kept secret in the interests of na-
tional defense or foreign policy and 

(ii) In fact properly classified pursu-
ant to such Executive order; 

(2) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission; 

(3) Disclose matters specifically ex-
empted from disclosure by statute 
(other than section 552 of title 5), pro-
vided that such statute 

(i) Requires that the matter be with-
held from the public in such a manner 
as to leave no discretion on the issue, 
or 

(ii) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld; 

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person that are privi-
leged or confidential; 

(5) Involve accusing any person of a 
crime, or formally censuring any per-
son; 

(6) Disclose information of a personal 
nature where disclosure would con-
stitute a clearly unwarranted invasion 
of personal privacy; 

(7) Disclose investigatory records 
compiled for law enforcement purposes, 
or information which if written would 
be contained in such records, but only 
to the extent that the production of 
such records or information would: 

(i) Interfere with enforcement pro-
ceedings, 

(ii) Deprive a person of a right to a 
fair trial or an impartial adjudication, 
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(iii) Constitute an unwarranted inva-
sion of personal privacy, 

(iv) Disclose the identity of a con-
fidential source and, in the case of a 
record compiled by a criminal law en-
forcement authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the con-
fidential source, 

(v) Disclose investigative techniques 
and procedures, or 

(vi) Endanger the life or physical 
safety of law enforcement personnel; 

(8) Disclose information contained in 
or related to examination, operating, 
or condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions; 

(9) Disclose information the pre-
mature disclosure of which would: 

(i) Be likely to (A) lead to significant 
financial speculation in currencies, se-
curities, or commodities, or (B) signifi-
cantly endanger the stability of any fi-
nancial institution, or 

(ii) Be likely to significantly frus-
trate implementation of a proposed 
Commission action, except where the 
Commission has already disclosed to 
the public the content or nature of its 
proposed action, or where the Commis-
sion is required by law to make such 
disclosure on its own initiative prior to 
taking final agency action on such pro-
posal; or 

(10) Specifically concern the Commis-
sion’s issuance of a subpoena or the 
Commission’s participation in a civil 
action or proceeding, an action in a 
foreign court or international tribunal, 
or an arbitration, or the initiation, 
conduct, discussion or disposition by 
the Commission of a particular case of 
formal Commission adjudication. 

(c) Regularly-scheduled meetings. The 
Commission will hold regularly-sched-
uled meetings for the purpose of con-
sidering matters that may properly be 
closed to the public under paragraph 
(b)(4), (8), (9)(i) or (10) of this section, 
or any combination thereof. Primarily, 
these meetings will be held for the pur-
pose of considering or disposing of par-
ticular cases of formal Commission ad-
judication. The Commission therefore 
expects to close all regularly-scheduled 

meetings. The procedures established 
in § 2203.4 apply to the public announce-
ment and closing of regularly-sched-
uled meetings. 

(d) Other Commission meetings. All 
other meetings of the Commission will 
be open to public observation unless 
the Commission determines that all or 
part of a meeting is likely to disclose 
information of the kind set forth in 
any subparagraph of paragraph (b) of 
this section. The procedures estab-
lished in § 2203.5 apply to the public an-
nouncement of Commission meetings 
that are not regularly scheduled and to 
the total or partial closing of these 
meetings. 

[50 FR 51679, Dec. 19, 1985, as amended at 62 
FR 35963, July 3, 1997; 74 FR 63988, Dec. 7, 
2009] 

§ 2203.4 Procedures applicable to regu-
larly-scheduled meetings. 

(a) Statutory authority to adopt expe-
dited closing procedure. The Government 
in the Sunshine Act provides, at 5 
U.S.C. 552b(d)(4), that qualified agen-
cies may establish by regulation expe-
dited procedures for announcing and 
closing certain meetings. Specifically, 
‘‘[a]ny agency, a majority of whose 
meetings may properly be closed to the 
public pursuant to paragraph (4), (8), 
(9)(A), or (10) of subsection (c) [of the 
statute], or any combination thereof, 
may provide by regulation for the clos-
ing of such meetings or portions there-
of [through the expedited closing pro-
cedure].’’ See § 2203.3(b)(4), (8), (9)(i) and 
(10), which are equivalent to the ref-
erenced paragraphs of the statute. The 
Commission had determined, for the 
reasons stated in paragraph (b) of this 
section, that it is qualified to adopt 
implementing regulations under 5 
U.S.C. 552b(d)(4). It hereby announces 
that it will follow the expedited closing 
procedure authorized under that statu-
tory provision in conducting its regu-
larly-scheduled meetings. 

(b) Commission qualification to adopt 
expedited closing procedure. The Com-
mission has determined that a major-
ity of its meetings may be closed to the 
public under 5 U.S.C. 552b(c)(10). See 
§ 2203.3(b)(10). The Commission is an ad-
judicatory agency that has no regu-
latory functions. It was established to 
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resolve disputes arising out of enforce-
ment actions brought by the Secretary 
of Labor under the Occupational Safety 
and Health Act of 1970, 29 U.S.C. 651– 
678. See 29 U.S.C. 659(c). The Commis-
sion’s experience under the Govern-
ment in the Sunshine Act has been 
that almost all of its meetings have 
been closed, in whole or in part, under 
5 U.S.C. 552b(c)(10) because they in-
volved only formal agency adjudication 
of specific cases. 

(c) Announcements. Regularly-sched-
uled meetings of the Commission will 
be held at 10:30 a.m. every Thursday, 
except for legal holidays, in the Hear-
ing Room (Suite 965) of the Commis-
sion’s national office at One Lafayette 
Centre, 1120–20th Street NW., Wash-
ington, DC 20036–3457. If a regularly- 
scheduled meeting is scheduled, public 
announcement of the time, date and 
place of the meeting will be made at 
the earliest practicable time by post-
ing a notice in a prominent place at 
the Commission’s national office. If a 
regularly-scheduled meeting is can-
celled, a notice of cancellation will be 
posted in the same manner. Informa-
tion about the subject of each regu-
larly-scheduled meeting will be made 
available in the Office of the General 
Counsel, telephone number (202) 606– 
5410, at the earliest practicable time. 
However, no information that may be 
withheld under § 2203.3(b) will be made 
available, and individual items may be 
added to or deleted from the agenda at 
any time. Inquiries from the public re-
garding any regularly-scheduled meet-
ing will be directed to the Office of the 
General Counsel. 

(d) Voting. At the beginning of each 
regularly-scheduled meeting, the Com-
mission will vote on whether to close 
the meeting. No proxy vote will be per-
mitted and the vote of each Commis-
sioner will be recorded. This record of 
each Commissioner’s vote will be made 
available to the public at the Commis-
sion’s national office immediately 
after the meeting. 

[50 FR 51679, Dec. 19, 1985, as amended at 58 
FR 26066, Apr. 30, 1993; 73 FR 56492, Sept. 29, 
2008] 

§ 2203.5 Procedures applicable to 
other meetings. 

(a) Announcements—(1) Meetings an-
nounced. Public announcement will be 
made of every meeting that is not a 
regularly-scheduled meeting. This an-
nouncement will state the time, place, 
and subject of the meeting, whether it 
is to be open or closed, and the name 
and phone number of the person des-
ignated to respond to requests for in-
formation about the meeting. The an-
nouncement will be made at least one 
week before the meeting unless at least 
two Commissioners determine by a re-
corded vote that Commission business 
requires that such meeting be called at 
an earlier date. In that case, the Com-
mission will make its public announce-
ment at the earliest practicable time. 

(2) Changes announced. The time or 
place of a meeting may be changed fol-
lowing the public announcement re-
quired by paragraph (a)(1) of this sec-
tion, but only if public announcement 
of the change is made at the earliest 
practicable time. The subject of a 
meeting, or the determination by the 
Commission to open or close all or part 
of a meeting, may also be changed fol-
lowing the public announcement re-
quired by paragraph (a)(1) of this sec-
tion; however, these changes may be 
made only if: 

(i) At least two Commissioners deter-
mine by recorded vote that Commis-
sion business so requires and that no 
earlier announcement of the change 
was possible and 

(ii) Public announcement of the 
change and the vote of each Commis-
sioner on the change is made at the 
earliest practicable time. 

(3) Form of announcements. The an-
nouncements required under paragraph 
(a) of this section will be made by post-
ing a notice in a prominent place at 
the Commission’s national office. In 
addition, immediately following each 
announcement required by paragraph 
(a) of this section, notice of the same 
matters described in the posted notice 
will also be submitted for publication 
in the FEDERAL REGISTER. 

(b) Voting—(1) Requirement that vote be 
taken. Action to close all or part of a 
meeting that is not regularly scheduled 
or to withhold information about a 

VerDate Mar<15>2010 12:06 Sep 11, 2013 Jkt 229120 PO 00000 Frm 00382 Fmt 8010 Sfmt 8010 Y:\SGML\229120.XXX 229120eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



373 

Occupational Safety and Health Review Commission § 2203.7 

meeting that is not regularly sched-
uled, under any paragraph of § 2203.3(b), 
will be taken only when at least two 
Commissioners vote to take the pro-
posed action. 

(2) Separate votes required. A separate 
vote of the Commissioners will be 
taken with respect to each Commission 
meeting or each part of a meeting that 
is proposed to be closed under para-
graph (b) of this section or with respect 
to any information that is proposed to 
be withheld under paragraph (b) of this 
section. 

(3) Single vote on a series of meetings. A 
single vote may be taken with respect 
to closing all or part of a series of 
meetings under paragraph (b) of this 
section, or with respect to any infor-
mation concerning a series of meet-
ings, so long as each meeting in the se-
ries involves the same particular mat-
ters and is scheduled to be held no 
more than 30 days after the initial 
meeting in the series. 

(4) Public requests to close meetings. 
Any person whose interest may be di-
rectly affected by a portion of an open 
meeting may request that the Commis-
sion close that portion to the public for 
any of the reasons referred to in para-
graph (b)(5), (6) or (7) of § 2203.3. Upon 
the motion of any Commissioner, the 
Commission will vote by recorded vote 
whether to grant the request. 

(5) Proxy votes; recording of votes. No 
proxy vote will be permitted for any 
vote required under paragraph (b) of 
this section. The vote of each partici-
pating Commissioner will be recorded. 

(6) Public announcement of votes. 
Within one day after any vote taken 
under paragraph (b) of this section, the 
vote of each Commissioner on the ques-
tion will be made publicly available at 
the Commission’s national office. If 
any part of a meeting is to be closed 
under paragraph (b) of this section, a 
full written explanation of the Com-
mission’s action, together with a list of 
all persons expected to attend the 
meeting and their affiliation, will be 
made publicly available at the Com-
mission’s national office within one 
day after the vote to close. 

§ 2203.6 Certification by the General 
Counsel. 

For every meeting closed under any 
provision of these rules, the General 
Counsel will be asked to certify before 
the meeting that in his opinion the 
meeting may properly be closed to the 
public, and to state which exemptions 
he has relied upon. A copy of this cer-
tification, together with a statement 
(from the Commissioner presiding over 
the meeting) setting forth the time and 
place of the meeting and the persons 
present, shall be retained by the Com-
mission as part of the transcript, re-
cording or minutes of the meeting de-
scribed in § 2203.7. 

§ 2203.7 Transcripts, recordings and 
minutes of closed meetings. 

(a) Record of meeting. The Commission 
will make a complete transcript or 
electronic recording adequate to record 
fully the proceedings of each meeting, 
or portion of a meeting, closed to the 
public. However, if all or part of a 
meeting is closed under paragraph 
(b)(8), (9)(i) or (10) of § 2203.3, the Com-
mission shall maintain either such a 
transcript or recording, or a set of min-
utes. Such minutes will fully and clear-
ly describe all matters discussed and 
will provide a full and accurate sum-
mary of any actions taken, and the 
reasons for the actions. The minutes 
will also include a description of each 
of the views expressed on any item and 
a record of any roll call vote (reflecting 
the vote of each Commissioner on the 
question). In addition, the minutes will 
identify all documents considered in 
connection with any action. 

(b) Public access to records. The Com-
mission will make promptly available 
to the public, at its national office, the 
transcript, electronic recording, or 
minutes of the discussion of any item 
on the agenda, or of any testimony of 
any witness received at the meeting, 
except for such item or items of such 
discussion or testimony as the Com-
mission determines to contain infor-
mation which may be withheld under 
§ 2203.3(b). Copies of the transcript, the 
minutes, or a transcription of the re-
cording disclosing the identity of each 
speaker, with the deletions noted in 
the preceding sentence, will be fur-
nished to any person at the actual cost 
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of duplication or transcription. Re-
quests to inspect or to have copies 
made of any transcript, electronic re-
cording or set of minutes of any meet-
ing, or any item(s) on the agenda of 
any meeting, should be made in writing 
to the General Counsel at the Office of 
the General Counsel, Occupational 
Safety and Health Review Commission, 
Room 941, One Lafayette Centre, 1120– 
20th Street NW., Washington, DC 20036– 
3457. The request should identify the 
time, date, and place of the meeting 
and briefly describe the items sought. 
The Commission will maintain a com-
plete verbatim copy of the transcript, a 
complete copy of the minutes, or a 
complete electronic recording of each 
closed meeting, or closed portion of a 
meeting, for a period of at least two 
years after the meeting, or until one 
year after the conclusion of any Com-
mission proceeding with respect to 
which all or part of the meeting was 
held, whichever occurs later. 

[50 FR 51679, Dec. 19, 1985, as amended at 58 
FR 26066, Apr. 30, 1993; 73 FR 56492, Sept. 29, 
2008] 

PART 2204—IMPLEMENTATION OF 
THE EQUAL ACCESS TO JUSTICE 
ACT IN PROCEEDINGS BEFORE 
THE OCCUPATIONAL SAFETY 
AND HEALTH REVIEW COMMIS-
SION 

Subpart A—General Provisions 

Sec. 
2204.101 Purpose of these rules. 
2204.102 Definitions. 
2204.103 When the EAJA applies. 
2204.104 Proceedings covered. 
2204.105 Eligibility of applicants. 
2204.106 Standards for awards. 
2204.107 Allowable fees and expenses. 
2204.108 Delegation of authority. 

Subpart B—Information Required From 
Applicants 

2204.201 Contents of application. 
2204.202 Net worth exhibit. 
2204.203 Documentation of fees and ex-

penses. 

Subpart C—Procedures for Considering 
Applications 

2204.301 Filing and service of documents. 
2204.302 When an application may be filed. 
2204.303 Answer to application. 

2204.304 Reply. 
2204.305 Comments by other parties. 
2204.306 Settlement. 
2204.307 Further proceedings. 
2204.308 Decision. 
2204.309 Commission review. 
2204.310 Waiver. 
2204.311 Payment of award. 

AUTHORITY: Sec. 203(a)(1), Pub. L. 96–481, 94 
Stat. 2325 (5 U.S.C. 504(c)(1)); Pub. L. 99–80, 99 
Stat. 183. 

SOURCE: 46 FR 48080, Sept. 30, 1981, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 2204 appear at 62 FR 59569, Nov. 4, 1997. 

Subpart A—General Provisions 
§ 2204.101 Purpose of these rules. 

The Equal Access to Justice Act, 5 
U.S.C. 504, provides for the award of at-
torney or agent fees and other expenses 
to eligible individuals and entities who 
are parties to certain administrative 
proceedings (called ‘‘adversary adju-
dications’’) before the Occupational 
Safety and Health Review Commission. 
An eligible party may receive an award 
when it prevails over the Secretary of 
Labor, unless the Secretary’s position 
in the proceeding was substantially 
justified or special circumstances 
make an award unjust. The rules in 
this part describe the parties eligible 
for awards and the proceedings that are 
covered. They also explain how to 
apply for awards and the procedures 
and standards that the Commission 
uses to make awards. 

[46 FR 48080, Sept. 30, 1981, as amended at 52 
FR 5456, Feb. 23, 1987] 

§ 2204.102 Definitions. 
For the purposes of this part, 
(a) The term agent means any person 

other than an attorney who represents 
a party in a proceeding before the Com-
mission pursuant to § 2200.22; 

(b) The term Commission means the 
Occupational Safety and Health Re-
view Commission; 

(c) The term EAJA means the Equal 
Access to Justice Act, 5 U.S.C. 504. 

(d) The term judge means an adminis-
trative law judge appointed by the 
Commission under 29 U.S.C. 661(j); 

(e) The term OSH Act means the Oc-
cupational Safety and Health Act of 
1970, 29 U.S.C. 651–678; 
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