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under this part. The decision of the 
ALJ will become the final order of the 
Secretary unless, pursuant to this sec-
tion, a petition for review is timely 
filed with the ARB, and the ARB ac-
cepts the petition for review. The par-
ties should identify in their petitions 
for review the legal conclusions or or-
ders to which they object, or the objec-
tions may be deemed waived. A peti-
tion must be filed within 10 business 
days of the date of the decision of the 
ALJ. The date of the postmark, fac-
simile transmittal, or email commu-
nication will be considered to be the 
date of filing; if the petition is filed in 
person, by hand-delivery or other 
means, the petition is considered filed 
upon receipt. The petition must be 
served on all parties and on the Chief 
Administrative Law Judge at the time 
it is filed with the ARB. Copies of the 
petition for review and all briefs must 
be served on the Assistant Secretary, 
Occupational Safety and Health Ad-
ministration, and on the Associate So-
licitor, Division of Fair Labor Stand-
ards, U.S. Department of Labor. 

(b) If a timely petition for review is 
filed pursuant to paragraph (a) of this 
section, the decision of the ALJ will 
become the final order of the Secretary 
unless the ARB, within 30 days of the 
filing of the petition, issues an order 
notifying the parties that the case has 
been accepted for review. If a case is 
accepted for review, the decision of the 
ALJ will be inoperative unless and 
until the ARB issues an order adopting 
the decision, except that a preliminary 
order of reinstatement will be effective 
while review is conducted by the ARB, 
unless the ARB grants a motion by the 
respondent to stay the order based on 
exceptional circumstances. The ARB 
will specify the terms under which any 
briefs are to be filed. The ARB will re-
view the factual determinations of the 
ALJ under the substantial evidence 
standard. If no timely petition for re-
view is filed, or the ARB denies review, 
the decision of the ALJ will become 
the final order of the Secretary. If no 
timely petition for review is filed, the 
resulting final order is not subject to 
judicial review. 

(c) The final decision of the ARB 
shall be issued within 120 days of the 
conclusion of the hearing, which will 

be deemed to be 10 business days after 
the date of the decision of the ALJ un-
less a motion for reconsideration has 
been filed with the ALJ in the interim. 
The ARB’s final decision will be served 
upon all parties and the Chief Adminis-
trative Law Judge by mail. The final 
decision will also be served on the As-
sistant Secretary, Occupational Safety 
and Health Administration, and on the 
Associate Solicitor, Division of Fair 
Labor Standards, even if the Assistant 
Secretary is not a party. 

(d) If the ARB concludes that the re-
spondent has violated the law, the final 
order will include all relief necessary 
to make the complainant whole, in-
cluding reinstatement with the same 
seniority status that the complainant 
would have had but for the retaliation; 
back pay with interest; and compensa-
tion for any special damages sustained 
as a result of the retaliation, including 
litigation costs, expert witness fees, 
and reasonable attorney’s fees. Interest 
on back pay will be calculated using 
the interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. 

(e) If the ARB determines that the 
respondent has not violated the law, an 
order will be issued denying the com-
plaint. If, upon the request of the re-
spondent, the ARB determines that a 
complaint was frivolous or was brought 
in bad faith, the ARB may award to the 
respondent a reasonable attorney’s fee, 
not exceeding $1,000. 

Subpart C—Miscellaneous 
Provisions 

§ 1980.111 Withdrawal of complaints, 
objections, and findings; settlement. 

(a) At any time prior to the filing of 
objections to the Assistant Secretary’s 
findings and/or preliminary order, a 
complainant may withdraw his or her 
complaint by notifying the Assistant 
Secretary, orally or in writing, of his 
or her withdrawal. The Assistant Sec-
retary then will confirm in writing the 
complainant’s desire to withdraw and 
determine whether to approve the 
withdrawal. The Assistant Secretary 
will notify the parties (and each par-
ty’s legal counsel if the party is rep-
resented by counsel) of the approval of 
any withdrawal. If the complaint is 
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withdrawn because of settlement, the 
settlement must be submitted for ap-
proval in accordance with paragraph 
(d) of this section. A complainant may 
not withdraw his or her complaint 
after the filing of objections to the As-
sistant Secretary’s findings and/or pre-
liminary order. 

(b) The Assistant Secretary may 
withdraw his or her findings and/or pre-
liminary order at any time before the 
expiration of the 30-day objection pe-
riod described in § 1980.106, provided 
that no objection has yet been filed, 
and substitute new findings and/or pre-
liminary order. The date of the receipt 
of the substituted findings and/or order 
will begin a new 30-day objection pe-
riod. 

(c) At any time before the Assistant 
Secretary’s findings and/or order be-
come final, a party may withdraw its 
objections to the Assistant Secretary’s 
findings and/or order by filing a writ-
ten withdrawal with the ALJ. If the 
case is on review with the ARB, a party 
may withdraw its petition for review of 
an ALJ’s decision at any time before 
that decision becomes final by filing a 
written withdrawal with the ARB. The 
ALJ or the ARB, as the case may be, 
will determine whether to approve the 
withdrawal of the objections or the pe-
tition for review. If the ALJ approves a 
request to withdraw objections to the 
Assistant Secretary’s findings or order, 
and there are no other pending objec-
tions, the Assistant Secretary’s find-
ings and order will become the final 
order of the Secretary. If the ARB ap-
proves a request to withdraw a petition 
for review of an ALJ decision, and 
there are no other pending petitions for 
review of that decision, the ALJ’s deci-
sion will become the final order of the 
Secretary. If objections or a petition 
for review are withdrawn because of 
settlement, the settlement must be 
submitted for approval in accordance 
with paragraph (d) of this section. 

(d)(1) Investigative settlements. At any 
time after the filing of a complaint, 
and before the findings and/or order are 
objected to or become a final order by 
operation of law, the case may be set-
tled if the Assistant Secretary, the 
complainant and the respondent agree 
to a settlement. The Assistant Sec-
retary’s approval of a settlement 

reached by the respondent and the 
complainant demonstrates his or her 
consent and achieves the consent of all 
three parties. 

(2) Adjudicatory settlements. At any 
time after the filing of objections to 
the Assistant Secretary’s findings and/ 
or order, the case may be settled if the 
participating parties agree to a settle-
ment and the settlement is approved 
by the ALJ if the case is before the 
judge, or by the ARB if the ARB has 
accepted the case for review. A copy of 
the settlement will be filed with the 
ALJ or the ARB, as the case may be. 

(e) Any settlement approved by the 
Assistant Secretary, the ALJ, or the 
ARB, will constitute the final order of 
the Secretary and may be enforced pur-
suant to § 1980.113. 

§ 1980.112 Judicial review. 
(a) Within 60 days after the issuance 

of a final order under §§ 1980.109 and 
1980.110, any person adversely affected 
or aggrieved by the order may file a pe-
tition for review of the order in the 
United States Court of Appeals for the 
circuit in which the violation allegedly 
occurred or the circuit in which the 
complainant resided on the date of the 
violation. 

(b) A final order of the ARB is not 
subject to judicial review in any crimi-
nal or other civil proceeding. 

(c) If a timely petition for review is 
filed, the record of a case, including the 
record of proceedings before the ALJ, 
will be transmitted by the ARB to the 
appropriate court pursuant to the Fed-
eral Rules of Appellate Procedure and 
the local rules of such court. 

§ 1980.113 Judicial enforcement. 
Whenever any person has failed to 

comply with a preliminary order of re-
instatement, or a final order, including 
one approving a settlement agreement, 
issued under the Act, the Secretary or 
a person on whose behalf the order was 
issued may file a civil action seeking 
enforcement of the order in the United 
States district court for the district in 
which the violation was found to have 
occurred. In such civil actions, the dis-
trict court will have jurisdiction to 
grant all appropriate relief, including, 
but not limited to, injunctive relief and 
compensatory damages, including: 

VerDate Mar<15>2010 12:06 Sep 11, 2013 Jkt 229120 PO 00000 Frm 00258 Fmt 8010 Sfmt 8010 Y:\SGML\229120.XXX 229120eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2013-09-27T11:31:08-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




