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as commissions, in connection with the sale, 
acquisition or holding of investments se-
lected by you as a result of recommendations 
of [enter name of Fiduciary Adviser]. These 
amounts are: [enter description of all other fees 
or compensation to be received in connection 
with sale, acquisition or holding of invest-
ments]. This information should be reviewed 
carefully before you make an investment de-
cision. 

(if applicable enter, When [enter name of Fi-
duciary Adviser] recommends that you take 
a rollover or other distribution of assets 
from the plan, or recommends how those as-
sets should subsequently be invested, [enter 
name of Fiduciary Adviser] or affiliates of 
[enter name of Fiduciary Adviser] will receive 
additional fees or compensation. These 
amounts are: [enter description of all other fees 
or compensation to be received in connection 
with any rollover or other distribution of plan 
assets or the investment of distributed assets]. 
This information should be reviewed care-
fully before you make a decision to take a 
distribution. 

CONSIDER IMPACT OF COMPENSATION ON 
ADVICE 

The fees and other compensation that 
[enter name of Fiduciary Adviser] and its af-
filiates receive on account of assets in [enter 
name of Fiduciary Adviser] (enter if applica-
ble, and non-[enter name of Fiduciary Ad-
viser]) investment funds are a significant 
source of revenue for the [enter name of Fidu-
ciary Adviser] and its affiliates. You should 
carefully consider the impact of any such 
fees and compensation in your evaluation of 
the investment advice that [enter name of Fi-
duciary Adviser] provides to you. In this re-
gard, you may arrange for the provision of 
advice by another adviser that may have no 
material affiliation with or receive no com-
pensation in connection with the investment 
funds or products offered under the plan. 
This type of advice is/is not available 
through your plan. 

INVESTMENT RETURNS 

While understanding investment-related 
fees and expenses is important in making in-
formed investment decisions, it is also im-
portant to consider additional information 
about your investment options, such as per-
formance, investment strategies and risks. 
Specific information related to the past per-
formance and historical rates of return of 
the investment options available under the 
plan (has/has not) been provided to you by 
[enter source, such as: your plan administrator, 
investment fund provider]. (if applicable enter, 
If not provided to you, the information is at-
tached to this document.) 

For options with returns that vary over 
time, past performance does not guarantee 
how your investment in the option will per-

form in the future; your investment in these 
options could lose money. 

PARTIES PARTICIPATING IN DEVELOPMENT OF 
ADVICE PROGRAM OR SELECTION OF INVEST-
MENT OPTIONS 

Name, and describe role of, affiliates or other 
parties with whom the fiduciary adviser has a 
material affiliation or contractual relationship 
that participated in the development of the in-
vestment advice program (if this is an arrange-
ment that uses computer models) or the selection 
of investment options available under the plan. 

USE OF PERSONAL INFORMATION 

Include a brief explanation of the following— 
What personal information will be collected; 
How the information will be used; Parties 
with whom information will be shared; How 
the information will be protected; and When 
and how notice of the Fiduciary Adviser’s pri-
vacy statement will be available to partici-
pants and beneficiaries. 

Should you have any questions about [enter 
name of Fiduciary Adviser] or the informa-
tion contained in this document, you may 
contact [enter name of contact person for fidu-
ciary adviser, telephone number, address]. 

[76 FR 66162, Oct. 25, 2011] 

§ 2550.408g–2 Investment advice—fidu-
ciary election. 

(a) General. Section 408(g)(11)(A) of 
the Employee Retirement Income Se-
curity Act, as amended (ERISA), pro-
vides that a person who develops a 
computer model or who markets a 
computer model or investment advice 
program used in an ‘‘eligible invest-
ment advice arrangement’’ shall be 
treated as a fiduciary of a plan by rea-
son of the provision of investment ad-
vice referred to in ERISA section 
3(21)(A)(ii) to the plan participant or 
beneficiary, and shall be treated as a 
‘‘fiduciary adviser’’ for purposes of 
ERISA sections 408(b)(14) and 408(g), ex-
cept that the Secretary of Labor may 
prescribe rules under which only one fi-
duciary adviser may elect to be treated 
as a fiduciary with respect to the plan. 
Section 4975(f)(8)(J)(i) of the Internal 
Revenue Code, as amended (the Code), 
contains a parallel provision to ERISA 
section 408(g)(11)(A) that applies for 
purposes of Code sections 4975(d)(17) 
and 4975(f)(8). This section sets forth 
requirements that must be satisfied in 
order for one such fiduciary adviser to 
elect to be treated as a fiduciary with 
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respect to a plan under an eligible in-
vestment advice arrangement. 

(b)(1) If an election meets the re-
quirements in paragraph (b)(2) of this 
section, then the person identified in 
the election shall be the sole fiduciary 
adviser treated as a fiduciary by reason 
of developing or marketing the com-
puter model, or marketing the invest-
ment advice program, used in an eligi-
ble investment advice arrangement. 

(2) An election satisfies the require-
ments of this paragraph (b) with re-
spect to an eligible investment advice 
arrangement if the election is in writ-
ing and such writing— 

(i) Identifies the investment advice 
arrangement, and the person offering 
the arrangement, with respect to which 
the election is to be effective; 

(ii) Identifies a person who— 
(A) Is described in any of 29 CFR 

2550.408g–1(c)(2)(i)(A) through (E), 
(B) Develops the computer model, or 

markets the computer model or invest-
ment advice program, utilized in satis-
faction of 29 CFR 2550.408g–1(b)(4) with 
respect to the arrangement, and 

(C) Acknowledges that it elects to be 
treated as the only fiduciary, and fidu-
ciary adviser, by reason of developing 
such computer model, or marketing 
such computer model or investment ad-
vice program; 

(iii) Is signed by the person identified 
in paragraph (b)(2)(ii) of this section; 

(iv) Is furnished to the person who 
authorized the arrangement, in accord-
ance with 29 CFR 2550.408g–1(b)(5); and 

(v) Is maintained in accordance with 
29 CFR 2550.408g–1(d). 

[76 FR 66167, Oct. 25, 2011] 

§ 2550.412–1 Temporary bonding re-
quirements. 

(a) Pending the issuance of perma-
nent regulations with respect to the 
bonding provisions under section 412 of 
the Employee Retirement Income Se-
curity Act of 1974 (the Act), any plan 
official, as defined in section 412(a) of 
the Act, shall be deemed to be in com-
pliance with the bonding requirements 
of the Act if he or she is bonded under 
a bond which would have been in com-
pliance with section 13 of the Welfare 
and Pension Plans Disclosure Act, as 
amended (the WPPDA), and with the 
basic bonding requirements of subparts 

A through E of part 2580, title 29 CFR, 
and with the prohibition against bond-
ing by parties interested in the plan 
contained in subpart G of part 2580 of 
such title, or would be exempt from 
such bonding requirements because 
bonding would not be required under 
the exemption provisions contained in 
subpart F of part 2580 of such title. 
Part 2580 of this title incorporates ma-
terial previously designated as sub-
parts A through E of part 464, subpart 
B of part 465 and part 485 of this title 
of the CFR. The requirements which 
are set forth in the temporary regula-
tions hereby adopted shall be applica-
ble to all employee benefit plans cov-
ered by the Act, including those plans 
which were not covered by the WPPDA. 
Thus, for example, the regulations so 
adopted are applicable to plans con-
taining fewer than 26 participants, al-
though such plans were not covered by 
the WPPDA. 

(b) For the purpose of this temporary 
regulation, any bond or rider thereto 
obtained by a plan official which con-
tains a reference to the WPPDA will be 
construed by the Secretary to refer to 
the Act: Provided, That the surety com-
pany so agrees. 

(c) For the purpose of this regulation, 
(1) Any reference to section 13 of the 

WPPDA or any subsection thereof in 
the regulations issued under the 
WPPDA and which are incorporated by 
reference by this temporary regulation 
shall be deemed to refer to section 412 
of the Act, or the corresponding sub-
section thereof, 

(2) Where the particular phrases set 
forth in the Act are not identical to 
the phrases in the WPPDA and the reg-
ulations issued pursuant thereto, the 
phrases appearing in the Act shall be 
substituted by operation of law, and 

(3) Where the phrases are identical 
but the meaning is different, the mean-
ing given such phrases by the Act shall 
govern. For example, the phrase ‘‘ad-
ministrators, officers, and employees 
of any employee welfare benefit plan or 
of any employee pension benefit plan 
subject to this Act who handle funds or 
other property of such plan’’ which ap-
pears in section 13 of the WPPDA and 
the regulations issued thereunder shall 
be construed to mean, for purposes of 
this regulation, ‘‘plan officials’’, which 
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