
943 

Fed. Mine Safety and Health Review Commission § 2704.204 

(e) Upon receipt of an application, 
the Chief Administrative Law Judge 
shall immediately assign it for disposi-
tion to the administrative law judge 
who presided over the underlying Mine 
Act proceeding. 

[63 FR 63176, Nov. 12, 1998, as amended at 67 
FR 60863, Sept. 27, 2002; 77 FR 48430, Aug. 14, 
2012] 

§ 2704.202 Contents of application— 
where the applicant has prevailed. 

(a) An application for an award under 
§ 2704.105(a) shall show that the appli-
cant has prevailed in a significant and 
discrete substantive portion of the un-
derlying proceeding and identify the 
position of the Department of Labor in 
the proceeding that the applicant al-
leges was not substantially justified. 
Unless the applicant is an individual, 
the application shall also state the 
number of employees of the applicant 
and describe briefly the type and pur-
pose of its organization or business. 

(b) The application also shall include 
a statement that the applicant’s net 
worth does not exceed $2 million (if an 
individual) or $7 million (for all other 
applicants). 

(c) Each applicant must provide with 
its application a detailed exhibit show-
ing the net worth of the applicant 
when the underlying proceeding was 
initiated. The exhibit may be in any 
form convenient to the applicant that 
provides full disclosure of the appli-
cant’s assets and liabilities and is suffi-
cient to determine whether the appli-
cant qualifies under the standards in 
this part. The administrative law judge 
may require an applicant to file addi-
tional information to determine its eli-
gibility for an award. 

[63 FR 63176, Nov. 12, 1998, as amended at 71 
FR 54905, Sept. 20, 2006] 

§ 2704.203 Contents of application— 
where the Secretary’s demand is 
substantially in excess of the judg-
ment finally obtained and unrea-
sonable. 

(a) An application for an award under 
§ 2704.105(b) shall show that the Sec-
retary’s demand is substantially in ex-
cess of the decision of the Commission; 
the application shall further allege 
that the Secretary’s demand is unrea-

sonable when compared with the Com-
mission’s decision. 

(b) The application shall show that 
the applicant is a small entity as de-
fined in 5 U.S.C. 601(6), and the applica-
tion must conform to the standards of 
the Small Business Administration at 
13 CFR 121.201 for mining entities. The 
application shall include a statement 
of the applicant’s annual receipts or 
number of employees, as applicable, in 
conformance with the requirements of 
13 CFR 121.104 and 121.106. The applica-
tion shall describe briefly the type and 
purpose of its organization or business. 

§ 2704.204 Confidential financial infor-
mation. 

Ordinarily, the net-worth and an-
nual-receipts exhibits will be included 
in the public record of the proceeding. 
However, an applicant that objects to 
public disclosure of information in any 
portion of such exhibits and believes 
there are legal grounds for withholding 
the information from disclosure may 
submit that portion of the exhibit di-
rectly to the administrative law judge 
in a sealed envelope labeled ‘‘Confiden-
tial Financial Information,’’ accom-
panied by a motion to withhold the in-
formation from public disclosure. The 
motion shall describe the information 
sought to be withheld and explain, in 
detail, why it falls within one or more 
of the specific exemptions from manda-
tory disclosure under the Freedom of 
Information Act, 5 U.S.C. 552(b)(1)–(9), 
why public disclosure of the informa-
tion would adversely affect the appli-
cant, and why disclosure is not re-
quired in the public interest. The mate-
rial in question shall be served on 
counsel representing the Secretary of 
Labor against whom the applicant 
seeks an award, but need not be served 
on any other party to the proceeding. 
If the administrative law judge finds 
that the information should not be 
withheld from disclosure, it shall be 
placed in the public record of the pro-
ceeding. Otherwise, any request to in-
spect or copy the exhibit shall be dis-
posed of in accordance with the estab-
lished procedures under the Freedom of 
Information Act (29 CFR part 2702). 
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