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also be described to the extent such in-
formation is available. 

(2) A narrative of land capability and 
productivity, which analyzes the land- 
use description under paragraph (a) of 
this section in conjunction with other 
environmental resources information. 
The narrative shall provide analyses of: 

(i) The capability of the land before 
any mining to support a variety of 
uses, giving consideration to soil and 
foundation characteristics, topog-
raphy, vegetative cover, and the hy-
drology of the proposed permit area; 
and 

(ii) The productivity of the proposed 
permit area before mining, expressed 
as average yield of food, fiber, forage, 
or wood products from such lands ob-
tained under high levels of manage-
ment. The productivity shall be deter-
mined by yield data or estimates for 
similar sites based on current data 
from the U.S. Department of Agri-
culture, State agricultural univer-
sities, or appropriate State natural re-
source or agricultural agencies. 

(b) Each plan shall contain a detailed 
description of the proposed use, fol-
lowing reclamation, of the land within 
the proposed permit area, including a 
discussion of the utility and capacity 
of the reclaimed land to support a vari-
ety of alternative uses, and the rela-
tionship of the proposed use of existing 
land use policies and plans. This de-
scription shall explain: 

(1) How the proposed post mining 
land use is to be achieved and the nec-
essary support activities which may be 
needed to achieve the proposed land 
use; and 

(2) Where a land use different from 
the premining land use is proposed, all 
materials needed for approval of the al-
ternative use under 30 CFR 816.133. 

(3) The consideration which has been 
given to making all of the proposed 
surface mining activities consistent 
with surface owner plans and applica-
ble State and local land use plans and 
programs. 

(c) The description shall be accom-
panied by a copy of the comments con-
cerning the proposed use by the legal 
or equitable owner of record of the sur-
face of the proposed permit area and 
the State and local government agen-
cies which would have to initiate, im-

plement, approve, or authorize the pro-
posed use of the land following rec-
lamation. 

[59 FR 27937, May 27, 1994] 

§ 780.25 Reclamation plan: Siltation 
structures, impoundments, and 
refuse piles. 

(a) General. Each application must in-
clude a general plan and a detailed de-
sign plan for each proposed siltation 
structure, impoundment, and refuse 
pile within the proposed permit area. 

(1) Each general plan must—(i) Be 
prepared by, or under the direction of, 
and certified by a qualified, registered, 
professional engineer, a professional 
geologist, or in any State which au-
thorizes land surveyors to prepare and 
certify such plans, a qualified, reg-
istered, professional, land surveyor, 
with assistance from experts in related 
fields such as landscape architecture; 

(ii) Contain a description, map, and 
cross section of the structure and its 
location; 

(iii) Contain preliminary hydrologic 
and geologic information required to 
assess the hydrologic impact of the 
structure; 

(iv) Contain a survey describing the 
potential effect on the structure from 
subsidence of the subsurface strata re-
sulting from past underground mining 
operations if underground mining has 
occurred; and 

(v) Contain a certification statement 
which includes a schedule setting forth 
the dates that any detailed design 
plans for structures that are not sub-
mitted with the general plan will be 
submitted to the regulatory authority. 
The regulatory authority shall have 
approved, in writing, the detailed de-
sign plan for a structure before con-
struction of the structure begins. 

(2)(i) Impoundments meeting the cri-
teria for Significant Hazard Class or 
High Hazard Class (formerly Class B or 
C) dams in ‘‘Earth Dams and Res-
ervoirs,’’ Technical Release No. 60 (210– 
VI–TR60, July 2005), published by the 
U.S. Department of Agriculture, Nat-
ural Resources Conservation Service, 
must comply with the requirements of 
this section for structures that meet 
the criteria in § 77.216(a) of this title. 
Technical Release No. 60 (TR–60) is 
hereby incorporated by reference. The 
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Director of the Federal Register ap-
proves this incorporation by reference 
in accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. You may review and 
download the incorporated document 
from the Natural Resources Conserva-
tion Service’s Web site at http:// 
www.info.usda.gov/scripts/lpsiis.dll/TR/ 
TRl210l60.htm. You may inspect and 
obtain a copy of this document which 
is on file at the Administrative Record 
Room, Office of Surface Mining Rec-
lamation and Enforcement, 1951 Con-
stitution Avenue, NW., Washington, DC 
20240. For information on the avail-
ability of this document at OSM, call 
202–208–2823. You also may inspect a 
copy of this document at the National 
Archives and Records Administration 
(NARA). For information on the avail-
ability of this material at NARA, call 
202–741–6030 or go to http:// 
www.archives.gov/federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

(ii) Each detailed design plan for a 
structure that meets the criteria in 
§ 77.216(a) of this title must— 

(A) Be prepared by, or under the di-
rection of, and certified by a qualified 
registered professional engineer with 
assistance from experts in related 
fields such as geology, land surveying, 
and landscape architecture; 

(B) Include any geotechnical inves-
tigation, design, and construction re-
quirements for the structure; 

(C) Describe the operation and main-
tenance requirements for each struc-
ture; and 

(D) Describe the timetable and plans 
to remove each structure, if appro-
priate. 

(b) Siltation structures. Siltation 
structures shall be designed in compli-
ance with the requirements of § 816.46 
of this chapter. 

(c) Permanent and temporary impound-
ments. (1) Permanent and temporary 
impoundments shall be designed to 
comply with the requirements of 
§ 816.49 of this chapter. 

(2) Each plan for an impoundment 
meeting the criteria in § 77.216(a) of 
this title must comply with the re-
quirements of § 77.216–2 of this title. 
The plan required to be submitted to 
the District Manager of MSHA under 
§ 77.216 of this title must be submitted 

to the regulatory authority as part of 
the permit application. 

(3) For impoundments not included in 
paragraph (a)(2) of this section, the 
regulatory authority may establish 
through the State program approval 
process, engineering design standards 
that ensure stability comparable to a 
1.3 minimum static safety factor in 
lieu of engineering tests to establish 
compliance with the minimum static 
safety factor of 1.3 specified in 
§ 816.49(a)(4)(ii) of this chapter. 

(4) If the structure meets the Signifi-
cant Hazard Class or High Hazard Class 
criteria for dams in TR–60 or meets the 
criteria of § 77.216(a) of this chapter, 
each plan must include a stability 
analysis of the structure. The stability 
analysis must include, but not be lim-
ited to, strength parameters, pore pres-
sures, and long-term seepage condi-
tions. The plan also must contain a de-
scription of each engineering design as-
sumption and calculation with a dis-
cussion of each alternative considered 
in selecting the specific design param-
eters and construction methods. 

(d) Coal mine waste impoundments and 
refuse piles. If you, the permit appli-
cant, propose to place coal mine waste 
in a refuse pile or impoundment, or if 
you plan to use coal mine waste to con-
struct an impounding structure, you 
must comply with the applicable re-
quirements in paragraphs (d)(1) 
through (d)(3) of this section. 

(1) Addressing impacts to perennial and 
intermittent streams and related environ-
mental values. You must design the op-
eration to avoid placement of coal 
mine waste in or within 100 feet of a pe-
rennial or intermittent stream to the 
extent possible. If avoidance is not pos-
sible, you must— 

(i) Explain, to the satisfaction of the 
regulatory authority, why an alter-
native coal mine waste disposal meth-
od or an alternative location or con-
figuration that does not involve place-
ment of coal mine waste in or within 
100 feet of a perennial or intermittent 
stream is not reasonably possible. 

(ii) Identify a reasonable range of al-
ternative locations or configurations 
for any proposed refuse piles or coal 
mine waste impoundments. This provi-
sion does not require identification of 
all potential alternatives. You need 
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identify only those reasonably possible 
alternatives that are likely to differ 
significantly in terms of impacts on 
fish, wildlife, and related environ-
mental values. An alternative is rea-
sonably possible if it meets all the fol-
lowing criteria: 

(A) The alternative conforms to the 
safety, engineering, design, and con-
struction requirements of the regu-
latory program. 

(B) The alternative is capable of 
being done after consideration of cost, 
logistics, and available technology. 
The fact that one alternative may cost 
somewhat more than a different alter-
native does not necessarily warrant ex-
clusion of the more costly alternative 
from consideration. However, an alter-
native generally may be considered un-
reasonable if its cost is substantially 
greater than the costs normally associ-
ated with this type of project. 

(C) The alternative is consistent with 
the coal recovery provisions of § 816.59 
of this chapter. 

(iii) Analyze the impacts of the alter-
natives identified in paragraph (d)(1)(ii) 
of this section on fish, wildlife, and re-
lated environmental values. The anal-
ysis must consider impacts on both 
aquatic and terrestrial ecosystems. 

(A) For every alternative that pro-
poses placement of coal mine waste in 
a perennial or intermittent stream, the 
analysis required under paragraph 
(d)(1)(iii) of this section must include 
an evaluation of impacts on the phys-
ical, chemical, and biological charac-
teristics of the stream downstream of 
the proposed refuse pile or coal mine 
waste impoundment, including sea-
sonal variations in temperature and 
volume, changes in stream turbidity or 
sedimentation, the degree to which the 
coal mine waste may introduce or in-
crease contaminants, and the effects on 
aquatic organisms and the wildlife that 
is dependent upon the stream. 

(B) If you have prepared an analysis 
of alternatives for the proposed im-
poundment or refuse pile under 40 CFR 
230.10 to meet Clean Water Act require-
ments, you may initially submit a copy 
of that analysis in lieu of the analysis 
required under paragraph (d)(1)(iii)(A) 
of this section. The regulatory author-
ity will determine the extent to which 
that analysis satisfies the require-

ments of paragraph (d)(1)(iii)(A) of this 
section. 

(iv) Select the alternative with the 
least overall adverse impact on fish, 
wildlife, and related environmental 
values, including adverse impacts on 
water quality and aquatic and terres-
trial ecosystems. 

(2) Design requirements for refuse piles. 
Refuse piles must be designed to com-
ply with the requirements of §§ 816.81 
and 816.83 of this chapter. 

(3) Design requirements for impound-
ments and impounding structures. Im-
pounding structures constructed of or 
intended to impound coal mine waste 
must be designed to comply with the 
requirements of §§ 816.81 and 816.84 of 
this chapter, which incorporate the re-
quirements of paragraphs (a) and (c) of 
§ 816.49 of this chapter. In addition,— 

(i) The plan for each structure that 
meets the criteria of § 77.216(a) of this 
title must comply with the require-
ments of § 77.216–2 of this title; and 

(ii) Each plan for a coal mine waste 
impoundment must contain the results 
of a geotechnical investigation to de-
termine the structural competence of 
the foundation that will support the 
proposed impounding structure and the 
impounded material. An engineer or 
engineering geologist must plan and 
supervise the geotechnical investiga-
tion. In planning the investigation, the 
engineer or geologist must— 

(A) Determine the number, location, 
and depth of borings and test pits using 
current prudent engineering practice 
for the size of the impoundment and 
the impounding structure, the quantity 
of material to be impounded, and sub-
surface conditions. 

(B) Consider the character of the 
overburden and bedrock, the proposed 
abutment sites for the impounding 
structure, and any adverse 
geotechnical conditions that may af-
fect the particular impoundment. 

(C) Identify all springs, seepage, and 
groundwater flow observed or antici-
pated during wet periods in the area of 
the proposed impoundment. 

(D) Consider the possibility of 
mudflows, rock-debris falls, or other 
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landslides into the impoundment or 
impounded material. 

[44 FR 15357, Mar. 13, 1979, as amended at 48 
FR 44780, Sept. 30, 1983; 50 FR 16199, Apr. 24, 
1985; 53 FR 43605, Oct. 27, 1988; 59 FR 53028, 
Oct. 20, 1994; 73 FR 75876, Dec. 12, 2008] 

§ 780.27 Reclamation plan: Surface 
mining near underground mining. 

For surface mining activities within 
the proposed permit area to be con-
ducted within 500 feet of an under-
ground mine, the application shall de-
scribe the measures to be used to com-
ply with 30 CFR 816.79. 

§ 780.28 Activities in or adjacent to pe-
rennial or intermittent streams. 

(a) Applicability—(1) In general. Ex-
cept as otherwise provided in para-
graph (a)(2) of this section, this section 
applies to applications to conduct sur-
face mining activities in perennial or 
intermittent streams or on the surface 
of lands within 100 feet, measured hori-
zontally, of perennial or intermittent 
streams. 

(2) Exceptions. (i) Coal preparation 
plants not located within the permit area 
of a mine. This section does not apply 
to applications under § 785.21 of this 
chapter for coal preparation plants 
that are not located within the permit 
area of a mine. 

(ii) Stream-channel diversions. Para-
graphs (b) through (e) of this section do 
not apply to diversions of perennial or 
intermittent streams, which are gov-
erned by § 780.29 of this part and § 816.43 
of this chapter. 

(b) Application requirements for surface 
mining activities in a perennial or inter-
mittent stream. If you propose to con-
duct one or more of the activities list-
ed in paragraphs (b)(2) through (b)(4) of 
§ 816.57 of this chapter in a perennial or 
intermittent stream, your application 
must demonstrate that— 

(1) Avoiding disturbance of the 
stream is not reasonably possible; and 

(2) The proposed activities will com-
ply with all applicable requirements in 
paragraphs (b) and (c) of § 816.57 of this 
chapter. 

(c) Application requirements for surface 
mining activities within 100 feet of a pe-
rennial or intermittent stream. If you pro-
pose to conduct surface mining activi-
ties within 100 feet of a perennial or 

intermittent stream, but not in the 
stream itself, and those activities 
would occur on land subject to the 
buffer requirement of § 816.57(a)(1) of 
this chapter, your application must— 

(1) Demonstrate that avoiding dis-
turbance of land within 100 feet of the 
stream either is not reasonably pos-
sible or is not necessary to meet the 
fish and wildlife and hydrologic bal-
ance protection requirements of the 
regulatory program; 

(2) Identify any lesser buffer that you 
propose to implement instead of main-
taining a 100-foot undisturbed buffer 
between surface mining activities and 
the perennial or intermittent stream; 
and 

(3) Explain how the lesser buffer, to-
gether with any other protective meas-
ures that you propose to implement, 
constitute the best technology cur-
rently available to— 

(i) Prevent the contribution of addi-
tional suspended solids to streamflow 
or runoff outside the permit area to the 
extent possible, as required by 
§§ 780.21(h) and 816.41(d)(1) of this chap-
ter; and 

(ii) Minimize disturbances and ad-
verse impacts on fish, wildlife, and re-
lated environmental values to the ex-
tent possible, as required by §§ 780.16(b) 
and 816.97(a) of this chapter. 

(d) Approval requirements for activities 
in a perennial or intermittent stream. Be-
fore approving any surface mining ac-
tivities in a perennial or intermittent 
stream, the regulatory authority 
must— 

(1) Find in writing that— 
(i) Avoiding disturbance of the 

stream is not reasonably possible; and 
(ii) The plans submitted with the ap-

plication meet all applicable require-
ments in paragraphs (b) and (c) of 
§ 816.57 of this chapter. 

(2) Include a permit condition requir-
ing a demonstration of compliance 
with the Clean Water Act in the man-
ner specified in § 816.57(a)(2) of this 
chapter before the permittee may con-
duct any activities in a perennial or 
intermittent stream that require au-
thorization or certification under the 
Clean Water Act. 
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